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RESCISSION FOR BREACH OF WARRANTY. 


A DISPUTED question in American law is whether a buyer 

who has purchased goods with a warranty may return the 
goods and rescind the sale if the warranty is broken. Ac- 
cording to the English law, he may not,! but in Massachusetts 
from an early day it has been continuously held that such re- 
scission is allowable.2- The authorities in this country in recent 
times have been divided. Though the text-writers have not 
generally recognized the fact, nearly as many courts® have fol- 


1 Street v. Blay, 2 B. & Ad. 456; Gompertz v. Denton, 1 Cr. & M. 207 ; Dawson v. 
Collis, 10 C. B. 523; Sale of Goods Act, Secs. 11 (1) (4), 53 (1), 62 (1). Before the 
decision of Street v. Blay, the English law was supposed to allow rescission ; Lord 
Eldon had so ruled in Curtis v. Hannay, 3 Esp. 82. 

2 Bradford v. Manly, 13 Mass. 139; Perley v. Balch, 23 Pick. 283; Dorr v. Fisher, 
1 Cush. 271, 273; Bryant v. Isburgh, 13 Gray 607; Smith v. Hale, 158 Mass. 178; 
Gilmore v. Williams, 162 Mass. 351, 352. At the outset the Massachusetts Court 
simply followed what was then regarded as the English law, but refused to change 
its ruling after the decision of Street v. Blay. 

3 ALABAMA. Pacific Guano Co. v. Mullen, 66 Ala. 582; Thompson v. Harvey, 86 
Ala. 519; Hodge v. Tufts, 115 Ala. 366. 

CALIFORNIA. Polhemus v. Herman, 45 Cal. 573; Hoult v. Baldwin, 67 Cal. 610 
(conf. Cal. Civ. Code, § 1786). 

Iowa. Rogers v. Hanson, 35 Ia. 283; Upton Mfg. Co. v. Huiske, 69 Ia. 557; Eagle 
Iron Works v. Des Moines Ry. Co., tor Ia. 289. 

Louisiana. Code, Art. 2520; Flash v. American Glucose Co., 38 La. Ann. 4 (based 
on the Civil Law). : 

Kansas. Craver v. Hornburg, 26 Kan. 94; Weybrich v. Harris, 31 Kan. 92; Gale 
Mfg. Co. v. Stark, 45 Kan. 606. 
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lowed the Massachusetts rule as have followed the English 
law.! 

It may aid in determining which opinion is supported by the 
better reason to remember that a warranty is simply a promise, 
and to analyze briefly the nature of the obligation. 

In the early law in order to make out a warranty it seems to 
have been necessary to use the word “ warranty,” or at least some 
equivalent,? but now an express affirmation, whatever form it takes, is 


Maine. Cutler v. Gilbreth, 53 Me. 176; Milliken v. Skillings, 89 Me. 180. See 
also Noble v. Bushwell, 96 Me. 73. 

Missour!I. Branson v. Turner, 77 Mo. 489; Johnson v. Whitman Works, 20 Mo. 
App. 100; Kerr «. Emerson, 64 Mo. App. 159; St. Louis Brewing Assoc. v. McEnroe, 
80 Mo. App. 429; Edwards v. Noel, 88 Mo. App. 434. 

NEBRASKA. Davis v. Hartlerode, 37 Neb. 864. See also McCormick Co. v. Knoll, 


57 Neb. 790. 

NortH Dakota. Canham z. Plano Mfg. Co., 3 N. Dak. 229 (conf. N. Dak. Civ. 
Code, § 3988). 

Oulo. Byers v. Chapin, 28 Ohio St. 300. 

WIscoNnsIN. Boothby v. Scales, 27 Wis. 626; Croninger v. Paige, 48 Wis. 229; 
Warder v. Fisher, 48 Wis. 338; Minn. Threshing Co. v. Wolfram, 96 Wis. 481; Parry 
Mfg. Co. v. Tobin, 106 Wis. 286; Optenburg v. Skelton, 109 Wis. 241, 244. 

See also Sparling v. Marks, 86 Ill. 125; Mader v. Jones, 1 Russ. & Chesley (Nova 
Scotia) 82. 

1 UNITED STATES SUPREME CouRT. Thornton v. Wynn, 12 Wheat. 183; Lyon v. 
Bertram, 20 How. 149. 

ConneEcTIcUT. Trumbull v. O’Hara, 71 Conn. 172; Worcester Mfg. Co. v. Water- 
bury Brass Co., 73 Conn. 554. 

GrorGiA. Woodruff v. Graddy, 91 Ga. 333; Ga. Code, § 3556. 

Ituinors. Crabtree v, Kile, 21 Ill. 180; Owens v. Sturges, 67 Ill. 366; Kemp v. 
Freeman, 42 Ill. App. 500 (but see contra Sparling v. Marks, 86 Ill. 125). 

INDIANA. Marsh v. Low, 55 Ind. 271; Hoover v. Sidener, 98 Ind. 290; Wulschner 
v. Ward, 115 Ind. 219, 222. 

KENTUCKY. Lightburn v. Cooper, 1 Dana, 273. 

MICHIGAN. H. W. Williams Transportation Line v. Darius Cole Transportation 
Co., 88 N. W. Rep. 473. 

MINNESOTA. Merrick v. Wiltse, 3 Minn. 41; Lynch v. Curfman, 65 Minn. 170 
(conf. Close v. Crossland, 47 Minn. 500). 

New York. Voorhees vz. Earl, 2 Hill 288; Cary v. Greeman, 4 Hill 625; Muller 
v. Eno, 14 N. Y. 597; Day v. Pool, 52 N. Y. 416; Fairbank Canning Co. v. Metzger, 
118 N. Y. 260, 269. 

PENNSYLVANIA. Kase v. John, 10 Watts 107; Freyman v. Knecht, 78 Pa. 141; 
Eshleman v. Lightner, 169 Pa. 46. 

SourH CAROLINA. Kauffman Milling Co. v. Stuckey, 40 S. C. 110. 

SoutH Dakota. Hull v. Caldwell, 3 S. Dak. 451. 

TENNESSEE. Allen v. Anderson, 3 Humph. 581. 

Texas. Wright v. Davenport, 44 Tex. 164. 

VERMONT. Hoadly v. House, 32 Vt. 179; Matteson v. Holt, 45 Vt. 336. 

Onrario. Mooers v. Gooderham, 14 Ont. 451. : 

2 See 2 Harv. L. REv. 9. 
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generally held to amount to a warranty.’ It is ordinarily said that 
a warranty is a collateral promise, and the name condition has been 
applied, not very happily, to a promise which forms in terms part 
of the description of the goods. In the time of Chandelor v. 
Lopus? it is probably true that a warranty was necessarily col- 
lateral. But under the present English law it is not true that a 
warranty is in form always collateral. When A agrees to sell B 
a horse and adds “ I warrant him sound,” the warranty is collateral 
in form. When, however, A contracts to sell B a sound horse, 
there is no collateral promise, yet if A delivers to B an unsound 
horse and B takes title to him, A is a warrantor of the horse’s 
soundness, with precisely the same consequences as in the first 
case. Further, suppose that specific goods are sold under a 
description. A buyer asks for “strap-leaf red top turnip seed,” * 
or “large Bristol cabbage seed,” or “rape seed,”® or bulbs of a 
named variety.’ No agreement to sell precedes the actual sale, 
but when the seller furnishes goods he is held to warrant that the 
goods are of the kind asked for. Yet the description can hardly 
be called collateral in form. On the other hand, in case of an 
executory contract, even though A puts his promise in a clearly 


collateral form, B may presumably reject the horse in precisely 
the same way as if the promise of soundness had been part of 
the description.® It is thus immaterial whether the promise is 


1 Mechem on Sales, § 1235. 

2 Croke, James, 4. 

% Sale of Goods Act, sec. 11 (1) (a). See too Mechem on Sales, § 1334, #. 1, § 1393. 
This is not law in New York and some other states. Mechem, § 1392. 

4 Wolcott v. Mount, 30 N. J. Law 262. 

5 White v. Miller, 71 N. Y. 118. 

6 Hoffman v. Dixon, 105 Wis. 315. 

1 Edgar v. Breck, 172 Mass. 581. There was in this case an agreement to sell 
before the completed sale. See further Mechem, § 1334. These are American cases, 
but the English law is presumably the same. See Allan v. Lake, 18 Q. B. 560. Com- 
pare, however, Varley v. Whipp, [1900] 1 Q. B. 513. 

8 This is not expressly so provided in the Sale of Goods Act; and perhaps the 
contrary is implied. In Dawson v. Collis, 10 C. B. 523, also the court criticised a 
statement in Smith’s Leading Cases that the buyer might refuse to receive the goods. 
The right of the buyer to refuse the goods, however, is still asserted in Smith’s 
Leading Cases (roth Eng. Ed.) 26. In this country the buyer would probably be 
allowed to refuse the goods even by courts which do not allow rescission for breach of 
warranty, in the case of an executed sale. Mechem on Sales, § 1802, n. 5. Sec. 11 (1) 
(6) of the Sale of Goods Act provides that “a stipulation may be a condition, though 
called a warranty in the contract.” This provision would doubtless enable a court to 
hold the buyer justified in refusing the goods. Certainly it seems incredible if a dealer 
said “I will sell-you a piano which I will select for you and which I will warrant per- 
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collateral or not, and the distinction taken between conditions and 
warranties has probably caused more confusion than assistance. 
The essential thing under the English law is whether the contract 
is executed or executory. If it is executed, the buyer must seek 
redress in an action or counterclaim for damages, or in recoup- 
ment when sued for the price; if executory, the buyer may accept | 
the goods, retaining his claim for damages, or he may reject the 
goods. Doubtless it is true that in the case of an executed sale 
the promise will generally be collateral in form, while in the case 
of an executory sale it will generally form part of the description 
of the goods. But neither of these propositions is invariably true. 
A may agree to sell goods next week, warranted sound, and he 
may transfer title to-day to goods ordered by description. 

This statement of the English law will also serve as a statement 
of the law of warranty of most of the states in this country which 
do not allow rescission for breach of warranty. New York, how- 
ever, has a long series of decisions developing a distinction between 
conditions and warranties which do or do not survive acceptance. 
Under the New York law it is clear that generally, if the promise 
of kind or quality forms part of the description of the goods and 
the buyer accepts the goods, he has lost all rights under the 
promise, while if the promise is collateral in form, the buyer has 
not only the right to reject and then sue for damages, but also the 
right to accept the goods and nevertheless sue for damages. The 
distinction between so-called conditions and warranties has in New 
York, therefore, a real importance. Whether this distinction 
exactly corresponds with the distinction commonly taken between 
conditions and warranties, or whether there are not cases where the 
obligation of a promise which forms part of the description of 
the goods will survive acceptance of the goods and cases where 
the obligation of a promise collateral in form will not survive 
acceptance, it is unnecessary to inquire here, and the question 
may be left to the determination of local specialists.1 The deci- 
sions of the New York court have had some influence on the 
decisions of other states, but the weight of authority clearly favors 


fect in every respect” and a buyer accepted the offer, that the dealer could hold the 
buyer bound to accept an imperfect piano and rely on an action for damages. If such 
is the English law, that circumstance may detract somewhat from the effect of the crit- 
icism of this article upon the propriety of different names for warranties and for de- 
scriptive words. The criticism of the English law, however, apart from its nomen- 
clature, will gain added force from so shocking a result. 

1 See an article by Professor Burdick, in 1 Columbia Law Review, 71. 
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the English rule, that acceptance of the goods does not bar an 
action for damages because the goods are not of the agreed kind 
or quality, whether the seller’s promise was collateral in form or 
was part of the description of the goods. 

The objections and the advantages of allowing rescission for 
breach of warranty may be considered under two headings, theo- 
retical and practical. 

The theoretical objections to the remedy are, that rescission is 
not allowable in the case of an executed contract in any event, 
and, further, that as a warranty is collateral to the main transaction, 
breach of the warranty cannot affect the validity or finality of the 
transfer of title. The two transactions, it is said, are in their 
nature separate and distinct. The objection that rescission should 
not be allowed for breach of a promise in any executed contract, 
finds support undoubtedly in the early law of England, and indeed 
in the law of England to-day; but the same cannot be said of the 
law in this country, and in a discussion of correct legal principle 
it is not unworthy of remark that the law on the Continent of 
Europe generally allows rescission in such cases. Aside from 
the possible conflict with the law as it actually exists, there is no 
intrinsic objection to allowing rescission and restitution on account 
of breach of any essential promise, if the parties can be put in 
statu quo or substantially so. The desirability of such a remedy 
depends purely on the business customs of a community and on 
whether it appeals to the natural sense of justice. Do merchants 
who value their reputation for fair dealing take back goods which 
they have untruthfully, though innocently, asserted possessed par- 
ticular qualities? Do reasonable buyers who have bought goods 
under such circumstances expect the seller to take back the goods 
and refund the price? These are the essential inquiries, and there 
can be little doubt of the answers. Nor is the state of the law 
such that allowance of the remedy in question would violate fixed 
principles or analogies. On the contrary, it would follow the 
tendency of the law. It is a striking fact that both in the Civil 
law and in the Common law rescission has been increasingly ~ 
allowed during the past century as a remedy for breach of 
contract. 

Both the Roman law and the English law began by denying the 
remedy altogether in the case of both executory and executed 


1 Mechem, § 1392 seg. 
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contracts. By a gradual process, as law has become more ethical, 
under both systems the remedy has been extended.! The most 
apposite illustration is furnished by the rules applied where the 
buyer, instead of the seller, makes default in the performance of 
his obligations, after title has passed. This case is the converse 
of breach of warranty. The seller is generally allowed in this 
country, if he still retains possession of the goods to rescind the 
sale and keep the goods as his own, or to dispose of them to another 
buyer, if the original buyer proves insolvent or otherwise makes 
default in the obligations of the contract of sale. The seller is 
given similar rights where goods are stopped 7” ¢transitu. This 
right of rescission on the part of the seller does not seem to exist 
in England, and has been somewhat criticised by text writers, but 
it appears to be uniformly law in this country.2 It can hardly be 
doubted that the American rule is justified by business convenience. 
If a buyer purchases goods and the title passes, but the price is 
unpaid and the seller retains possession, is it just to the seller to 
require him to hold the goods forever for the buyer’s benefit? 
This result, though a logical consequence of the English law before 
the Sale of Goods Act,’ is not reached anywhere. The seller may 
certainly resell the goods.* This may be called not a rescission 
but a foreclosure of the lien. Suppose, however, that the seller 
realizes more by the resale than by the original sale. May the 
buyer claim the surplus? Would it be thought fair in a mercantile 
community that a buyer should after default get the benefit of 
such a chance? Those who drew the Indian Contract Act thought 
not,® and in this country it can hardly be questioned that the buyer 
would not get the surplus. In England the result would be more 
doubtful.’ If the buyer cannot get the surplus, the result is explic- 
able only on the theory that the seller has the power to rescind 
the sale. Suppose, further, that the seller does not make a resale, 


1 See 14 Harv. L. REV. 317 seg.; Moyle, Contract of Sale in the Civil Law, 190; 
13 Harv. L. REv. 85, 86, 94-97. 

2 See Mechem, §§ 1681, 1682; Burdick on Sales, p. 243. 

8 Martindale v. Smith, 1 Q. B. 389; Page v. Cowasjee Eduljee, L. R. 1 P. C, at 
p. 145, er Lord Chelmsford. 

# Sale of Goods Act, Sec. 48 (3). 

§ Indian Contract Act, Sec. 107, “The buyer must bear any loss,” but he “is not 
entitled to any profit which may occur on such resale.” » 

® See Mechem, §§ 1681, 1682; Burdick, p. 243. 

7 See Ogg v. Shuter, L. R. 10 C. P. 159, 1 C. P. D. 47; Mirabita v. The Imperial 
Ottoman Bank, 3 Ex. D. 164. 
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but on the buyer’s default keeps the goods himself and uses them. 
Has he converted the buyer’s property? If the buyer made default 
would not any merchant be likely simply to put the goods back 
into his stock? May the buyer come in at any time and claim them 
if they appreciate in value? Such a rule would be both incon- 
venient and unjust! 

It may be urged, however, that even if we grant that rescission 
is a proper remedy for breach of contract and even of an executed 
contract, it should not be allowed in the case of breach of warranty, 
because a warranty is a collateral obligation. As has already been 
shown, a warranty in the English law is not always collateral in 
form. A promise which forms part of the description becomes 
a warranty when title passes. Still it is doubtless true that the 
typical warranty is collateral. Thus, a seller may sue for the price 
of a horse which he has sold and warranted sound without alleging 
in his declaration anything about the warranty.2 From this the 
inference may be drawn, that the price of the horse is promised 
in return for the transfer of title, and that the warranty is a col- 
lateral promise of which the consideration is not the price but 
the sale. This is doubtless the form the transaction takes, but the 
collateral character of the warranty is only formal. After reflection, 
no one can doubt that in such a bargain the inducement for the 
payment or promise to pay the price is in part, and in an essential 
part, the giving of the warranty. The form which the transaction 
takes justifies the court in applying the rules of pleading and pro- 
cedure applicable to collateral stipulations and conditions subse- 
quent; that is, the plaintiff need allege nothing about the matter, 


1 The analogy between the case suggested and that of a sale or mortgage of real es- 
tate may seem troublesome at first sight. A court of equity allows the buyer or mort- 
gagor to fulfil his contract after long delay, only requiring payment of interest on the 
delayed purchase money or debt. But the seller or mortgagee has his remedy. At 
any time he may foreclose the rights of the party in default by filing a bill for specific 
performance or for foreclosure. Bills for specific performance or foreclosure are not 
allowed to enforce bargains for the sale of ordinary goods, and the machinery of equity 
which works justice in the case of contracts for land is too slow and expensive to be a 
desirable, if it were a possible, remedy for any and every sale of goods. Mercantile 
convenience demands a short cut, and the effect of the American rule is to enable the 
injured seller himself to assume the functions of a court of equity and foreclose the 
rights of the buyer if he is substantially in default. However, the seller acts at his 
peril. The buyer must be in such default as to justify the seller’s action. Instead of 
throwing the responsibility on a court of equity he must assume it himself, and he may 
have his choice of a strict foreclosure, whereby he regains title to the goods, or of a 
foreclosure by sale. 

2 Parker v. Palmer, 4 B. & Ald. 387. 
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and the burden is on the defendant to allege and prove the exist- 
ence of the collateral stipulation. To go farther than this, however, 
is to confuse matters of form with matters of substance. The 
remedy of rescission, if allowed at all, is allowed on broad prin- 
ciples of justice. The basis of the remedy is that the buyer has 
not bought what he bargained for. In early times, the court said 
that what one party to a bilateral contract bargained for was the 
obligation of the other, and that if he got that obligation he could 
not complain because the obligation was not performed. This is 
unquestionably sound argument, if the form of the transaction is 
to govern; but since the time of Lord Mansfield, courts have no 
longer been willing to dispose of the matter on so technical a 
ground. It is apparent that the real thing bargained for was the 
performance, and that the obligation was merely a means to that 
end. Consequently, with limitations that need not now be consid- 
ered, courts have allowed the defendant to refuse to perform, 
because the plaintiff had refused or failed to perform on his part. 
Similarly, in the case under discussion, it is obvious that when a 
buyer buys a horse, warranted sound, the real thing he is after is 
a sound horse. It is the performance of the warranty, not damages 
for the breach of it, which is in his mind. He does not want an un- 
sound horse, worth half the money, and the difference in damages. 
He wants to be perfectly sure that he is getting a sound horse, 
and if the one transferred to him is not sound, he is as truly forced 
to perform a bargain which he never intended to make, as is any 
defendant, if compelled to perform his part of a contract when 
the plaintiff is materially in default. - 

When the question is considered from the standpoint of practical 
applications, the advantages of the Massachusetts rule are mani- 
fest. The advantages are twofold: first, greater justice; second, 
the avoidance of the necessity of determining certain very trouble- 
some questions of fact in order to settle a buyer’s rights. The 
facts in the recent case of Varley v. Whipp? illustrate to some ex- 
tent both advantages. The defendant agreed to purchase a specific 
second-hand reaping-machine which was in the seller’s possession 
in another town. The seller assured the buyer that the machine 
was new and had been used to cut over only about fifty acres. By 
the bargain the machine was to be delivered on the cars at the 
seller’s residence. The statements made about the machine were 


1 [1900] 1 Q. B. 513. 
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not true and the defendant rejected it. The court held that he was 
justified in so doing. This result is certainly to be commended. 
Any rule which would compel the buyer to take the machine and 
an action for damages would do violence to the usages and ex- 
pectations of ordinary business men under such circumstances. 
Yet it may be doubted if the court in order to protect the defend- 
ant and yet maintain its theory of warranties did not find itself 
obliged to confuse important distinctions. The Sale of Goods Act 
provides (section 13) that “where there is a sale of goods by 
description there is an implied condition that the goods shall 
correspond with the description.” Channell, J., said: 


“The term sale of goods by description must apply to all cases where 
the purchaser has not seen the goods, but is relying on the description 
alone. . . . If a man says that he will sell the black horse in the last stall 
in his stable, and the stall is empty, or there is no horse in it, but only a cow, 
no property could pass. Again, if he says he will sell a four-year-old horse 
in the last stall, and there is a horse in the last stall but it is not four years 
old. But if he says he will sell a four-year-old horse, and there is a four- 
year-old horse in the stall, and he says that the horse is sound, this last 
statement would be only a collateral warranty.” 


Yet this was certainly a sale of specific goods, or, as the Act 
defines that term, “ goods identified and agreed upon at the time 
a contract of sale is made.” The parties were speaking of a par- 
ticular machine, and the machine put on the cars was the machine 
in regard to which the parties were dealing. It did not possess 
all the qualities the seller asserted, but to say it was not the machine 
the parties were talking about is to confuse the attributes of the 
thing sold with the thing itself. In short, it is hard to see why 
the title to the machine did not pass not later than when it was put 
on the cars according to the contract. The facts may be varied 
slightly. Suppose the buyer had casually seen the machine a 
week before, when he was not thinking of purchasing, and the 
seller agreed to sell the buyer “ that machine you saw,” inducing 
the sale by false statements in regard to the machine. It would 
be as harsh as in the actual case to make the buyer keep the 
machine, yet surely there the court could not say that the sale was 
by description, or that there was a failure to identify the thing 
sold. 

Even if the reasoning of the decision be supported, it is evident 
that the English court will have to take very nice distinctions 
in order to determine when there is a sale with warranty, and 
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when the sale fails because the goods do not comply with the 
description. If the contract is to sell a sound four-year-old horse 
in the last stall, title will not pass apparently, but if the contract is 
to sell a four-year-old horse which the buyer says is sound, there 
is a sale with a collateral warranty. In view of the careless way 
that oral bargains and even written bargains are worded, it is evi- 
dent that the questions will be very difficult, and the answers bear 
little relation to the intention of the parties, for the parties mean 
the same thing whichever way they happen to express themselves. 

It is at all times a troublesome question in the law of sales to 
determine when title passes and when it does not —so trouble- 
some that often nothing but litigation can determine it. If the 
distinctions taken in Varley v. Whipp are sound, the difficulty is 
increased. For some purposes it is necessary to decide whether 
title has passed, difficult as the question may be, but it is certainly 
a clear, practical advantage if, in a given situation, the same rule 
is applicable whether title has passed or not. Under the Massa- 
chusetts rule not only are the fine-spun distinctions between 
conditions and warranties unimportant, but in this connection it 
makes little difference whether title has passed! If the seller has 
promised in any form that the goods possess some quality and 
they do not, the buyer may refuse to take the goods if he has 
not already taken them, and may return them if he has previously 
received them. He may refuse to pay the price if he has not 
already paid, and if he has paid it he may recover it. The sim- 
plicity of the rule is perhaps its greatest merit. 

If a sale is induced by fraudulent statements, rescission is 
admittedly proper.2 And if a seller knows of the falsity of the 
statements he makes which constitute a warranty, he is fraudulent. 
The morality of taking advantage afterwards of false statements 
innocently made, by insisting on retaining the advantage of a sale 
induced thereby, is almost as questionable as that of making 
knowingly false statements to bring about the sale. It is a diffi- 
cult question of fact, and one which arises in very many cases of 
broken warranty, how far the seller knew that his warranty was 


1 There seems to be one difference. If title has not passed and goods are offered 
which do not comply with the seller’s agreement, the buyer may not only reject the 
goods, but may sue the seller for damages. If title has actually passed, though the 
buyer may at his option reject the goods, or keep them and sue for damages, the author- 
ities do not seem to allow him both rights. If he rescinds the sale, he cannot recover 
damages. 

2 See Mechem, § 932 and cases cited. 
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false. It is clear gain if this question also becomes immaterial, 
as it does in Massachusetts and other states allowing rescission 
for breach of warranty. 

The English rule represents in truth a partial survivorship of 
the principle of caveat emptor. This remnant of the doctrine may 
well be swept away, as the more obviously barbarous applications 
of the doctrine have already been. 


Samuel Williston. 
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GOVERNMENT OWNERSHIP OF PUBLIC 
UTILITIES 


FROM THE STANDPOINT OF CONSTITUTIONAL LIMITATIONS, 


N the great and widespread industrial warfare which is being 
waged in this country, no one occurrence has brought so 
forcibly to the attention of the people at large the portentous sig- 
nificance of this strife to the whole nation as has the great strike 
in the anthracite coal regions of Pennsylvania. The close observer 
and intelligent student of public affairs ought not to be surprised 
to observe, as one of the more remote consequences of this strike, 
an increase of the receptivity of the public mind to the principles 
of thoroughgoing socialism. To my mind, this tendency of 
thoughtful minds to subscribe to and indorse socialism is one of 
the serious dangers to our present civil polity, which, as is well 
known, is based upon the principles of individualism. 

If we were living in an European country, there would be no 
occasion for the penning of this paper, for I am not a political 
economist, nor do I propose to present here an economic argu- 
ment for or against the government ownership of public utilities. 
But American constitutional law imposes upon the courts of this 
country the imperative duty to declare legislation to be uncon- 
stitutional and void which contravenes some provision of the 
constitutions, national and state. And it is a matter of common 
information that the courts are not loath to pronounce their veto 
upon legislation which restricts personal liberty or interferes un- 
constitutionally with the continued possession and enjoyment of 
vested rights. It seems to me, for these reasons, that the consti- 
tutional aspect of the proposition for the government ownership 
of public utilities, and the distinction which the political econo- 
mists make between that proposition and the principles of social- 
ism, may be a timely subject for the consideration of students of 
jurisprudence. This is the purpose and subject of this paper. 

If a business or occupation is absolutely and inherently harmful 
to society, or fraudulent in character, it matters not how or by 
whom it is carried on, the only possible effective police regulation 
is the total prohibition of such trade or business. But it may 
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happen that a trade or business is inimical to the public welfare 
only when it is left open to. all who may choose to follow it; and 
that the menace to the interests of the commonwealth may be 
eliminated by the prohibition of such trade or business to individ- 
uals, and the grant to a few of the exclusive right to carry on the 
trade or business as a statutory monopoly. The adjudications 
have made it very plain that such a monopoly cannot be created 
out of an ordinary trade or business without violating the consti- 
tutional right of every man who desires to engage in it. Every 
man has a right, under reasonable regulations, to pursue any one 
of the ordinary callings of life as long as his pursuit of them does 
not involve evil or danger to society. A law which granted to 
one man, or to a few men, the exclusive privilege of prosecuting 
such a trade or business would be a clear violation of the consti- 
tutional rights of those who had been thereby prohibited from 
engaging in the same business or occupation.! When, however, 
the state bestows upon one or more persons the exclusive privilege 
of engaging in a business which but for this grant of the privilege 
was not open to any one because it is not possible without govern- 
mental aid for any one to conduct it, whatever other constitutional 
objection may be raised to such a grant of a monopoly, it is not 
objectionable because it has violated anybody’s right to engage 
in the trade or business; for the trade or business never existed 
before the grant of the monopoly, and, with the repeal of the 
statute which created it, would disappear all right to carry it on. 

In order that a railroad or bridge may be constructed, or a gas 
or water plant be established, by private individuals, the govern- 
ment must grant to the parties who purpose its construction a 
franchise or privilege which is not enjoyed by individuals in 
general, and which is not procurable in any other way than by 
express legislation. In the case of the bridge or railroad the 
privilege or franchise is the right of eminent domain, whereby the 
railroad or bridge company may appropriate to its own use, upon 
payment of compensation, the lands of private owners which may 
be needed for the construction of the projected railroad or bridge. 
It is possible that the land which may be needed for a bridge 
might be procurable in ordinary cases by voluntary purchase; but 
this is hardly possible in the case of a railroad. And, even when 


1 This is so elemental a proposition of constitutional law that I have not considered 
it necessary in this connection to cite authorities. I may, however, refer the reader for 
them to my “ State and Federal Control of Persons and Property.” 
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such an unusual event occurs as that a railroad acquires its entire 
road-bed by purchase, the possession of the right of eminent 
domain exercises a powerful influence in its efforts to secure the 
necessary land by voluntary purchase. Furthermore, in the estab- 
lishment of a bridge or ferry over and across a navigable stream, 
the consent of the government to this extraordinary use of the 
stream must first be obtained. This in itself is a franchise, not 
enjoyable except by special grant. 

Prior to the present century the government has exercised this 
‘right of eminent domain by condemnation for direct governmental 
purposes only. The limitation of the right of eminent domain — 
that it cannot be exercised in order to transfer one man’s land 
to another, even upon payment of full value— has in days gone 
by led to the construction that to make it a public use, to which the 
condemned lands were to be applied, there must be a direct or im- 
mediate use, as for public parks, buildings and highways, levees 
on the river bank, and aqueducts, drains, and sewers, all of which 
are the direct property of the state. But in the present century 
changes in the economic conditions, inventions like the steam- 
engine, and advances in the science of engineering, all have com- 
bined to demand facilities for transportation and locomotion 
from place to place, which could alone be provided by the con- 
struction and maintenance of railroads, street railways, and numer- 
ous bridges. This new economic demand arose at a time when 
the /aissez-faire philosophy was in complete ascendancy, when the 
popular mind would have been startled by the proposition that the 
government should embark in the business of railroading. At 
the same time the people demanded the facilities which the rail- 
road would afford. The railroad could not be constructed without 
condemning sufficient private land between the two termini of the 
projected road to enable the construction of a continuous roadbed. 
But would not the taking of these lands by the railroad, with the 
consent of the state, be a taking of one man’s land and giving it 
to others, the incorporators of the railroad? The legal profession 
came to the rescue, and suggested that “ public use” must be in- 
terpreted, in determining the limitations of the right of eminent 
domain, as meaning “ public good” or “public purpose”; and 
the railroad was declared to be a quasi-public corporation.! The 


1 See Fisher v. Manufacturing Company, 12 Pick. 67; People v. Township Board 
of Salem, 20 Mich. 452; and especially the opinion of Chancellor Walworth in Beek- 
man v. Schenectady, etc., R. R. Co., 3 Paige 45, 73, 22 Am. Dec. 679. . 
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conclusion reached was that, since the railroad was a quasi-public 
corporation, whose business would promote the public welfare by 
furnishing better means for transportation of goods and passengers, 
land which was confiscated for railroad purposes in the exercise 
of the assigned right of eminent domain was devoted to a 
public purpose, and not to a private use. This development 
of the law of eminent domain, leading to the general assignment 
of the right of eminent domain to all private corporations which, 
like the railroad or bridge companies, are designed to satisfy 
some public want, is directly traceable to the universal aversion 
to having the government engage in such affairs which was 
prevalent when railroads were first constructed, and which is 
still felt by the majority of our people. If, however, the popular 
conceptions of the general relation of the state to industrial 
affairs had been then as they are now with a strong minority of 
our people, it is very likely that the legal obstacles to the grant to 
private corporations of the right of eminent domain would have 
led to the building of railroads and bridges by the government. 

If the established rule is open to constitutional objection, it will 
not be on the ground that it violates the right of the individual to 
build and construct a railroad or bridge, to construct and conduct 
railways in the streets and highways, to lay down conduits, pipes, 
and wires in the streets and highways for the transportation from 
place to place of water, gas, electric light, and oil. In all of these 
cases no one has a right to do any of these things without a special 
grant of the privilege. 

It has been held in some early cases, that an exclusive grant to 
a company to furnish a city with gas is unlawful and void, be- 
cause it is the creation of a monopoly.1 The Connecticut court, 
in rendering this judgment, rested its decision on the ground that 
“the business of manufacturing and selling gas is an ordinary 
business, like the manufacturing of leather or any other article of 
trade, in respect to which the government has no exclusive pre- 
rogative”’; completely ignoring the fact that the gas could not be 
distributed to consumers unless continuous beds for the pipes were 
secured, either by the extraordinary use of the public streets, or 
by the appropriation of private lands in the exercise of the dele- 
gated right of eminent domain. Judicial opinion throughout this 
country has advanced very far beyond this position of the court in 


} Norwich Gas Light Co. v. Norwich City Gas Co,, 25 Conn. 19. 
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the case just cited, and it is now the accepted principle of con- 
stitutional law that the grant of such an exclusive franchise is a 
constitutional exercise of governmental power.! 

Although, because of the argumentative character of this paper, 
no attempt has been made to give a full citation of authorities in 
support of the proposition advanced, I feel assured the reader who 
is conversant with the constitutional limitations of American gov- 
ernments will readily concede the soundness of these two proposi- 
tions: First, if a business cannot be conducted by any one except 
under and with the aid of a grant by the government of some 
special privilege or franchise, the government may make of that 
business a more or less exclusive monopoly without violating 
anybody’s natural right to carry it on. Secondly, if a business can 
be successfully conducted by a natural person or private corpora- 
tion without government aid in the nature of a grant of a special 
franchise or privilege, there can be no prohibition of carrying on 
the business unless it is of such a nature that, if left open to 
individual enterprise, injury to the public cannot be avoided. If 
it be of such a nature, the business may be prohibited to the 
average person, and be converted into a more or less exclusive 


monopoly without unduly restricting the personal liberty of the 
citizen. 


In this discussion of the right to create monopolies, the consti- 
tutionality of their creation has so far been chiefly considered from 
the standpoint of the individuals who have been prohibited by 
law from the prosecution of a lawful and ordinary calling or 
business because it has been converted by statute into a more 
or less exclusive monopoly and granted as such to a few persons 
or corporations. 

But there is another and a very important standpoint from which 
we should consider the creation of these statutory monopolies. 
Does not the grant of exclusive or monopolistic privileges to a 
few persons or private corporations, even in the apparently neces- 
sary and justifiable cases which I have just described, conflict with 
our constitutional declarations of the equality of all men before 
the law, and with the constitutional guaranty to all of equal 
privileges and immunities? Is it a sufficient answer to such a 
question to say that public interests forbid that any and every 


1 See, by way of illustration, New Orleans Gas Co. v. Louisiana Light Co., 115 U.S. 
650; Louisville Gas Co. v. Citizens’ Gas Co., 115 U. S. 683; Long Island Water 
Supply Co. v. City of Brooklyn, 166 U. S. 685. 
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person who has the required capital should be permitted to 
construct a railroad, a street railway, a gas, electric light, water, 
telegraph, or telephone plant; that, on the other hand, these con- 
veniences are public necessities, and that there is no alternative 
but to make more or less exclusive monopolies of them? Granted 
that individual capitalists cannot be allowed indiscriminately and 
without restraint to exercise the right of eminent domain, and to 
tear up the streets of a city in order to lay down conduits, pipes, 
and tracks; it does not necessarily follow that the right to do these 
things should be granted as a private monopoly to a few persons 
or corporations. If there was no other alternative to the creation 
of such private monopolies but the denial of these conveniences 
and necessities to the people, the law of overruling necessity 
would amply justify this patent and unmistakable violation of our 
constitutional guaranty of equal privileges and immunities. But 
there is another and a very feasible alternative. It is this: what- 
ever business or industry cannot be left open to the free choice 
of all persons without favor or discrimination — subject only to 
reasonable regulations for the protection of the public and of indi- 
viduals against fraud and other wrongs and dangers— should and 
can be made a government monopoly, instead of being granted to 
private individuals or corporations. A government monopoly cer- 
tainly does not violate either the individual’s right to carry on such 
a business, or the constitutional guaranties of equality and of equal 
privileges and immunities. And I shall attempt subsequently to 
show that there is no other constitutional objection to government 
monopolies in the cases indicated. 

The courts have, in their adjudications, gone very far beyond 
the legal and political conceptions which prevailed in the early 
years of the nineteenth century, and which led prominent states- 
men and jurists to speak contemptuously of the general dec- 
larations of the inalienability of certain personal rights which 
appear in all of our constitutions, national and state, as “ glitter- 
ing generalities.” 

Treatises upon constitutional law,! in the discussion of the con- 
stitutionality of regulations of the contractual relation of employer 
and employee, of the statutory prohibition or regulation of trade 
combinations, both capitalistic and labor, contain an invariable 


1 It is probably permissible in this connection to refer to my own “State and 
Federal Control of Persons and Property.” 
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appeal to the fundamental principles of American constitutional 
law: that all men are born free and equal; that no man shall 
enjoy privileges, which are not open to the equal enjoyment of 
all. The courts have, with very few and apparently justifiable 
exceptions, denied the right of the government to interfere with 
the contractual relations of employer and employee, because such 
an interference would be a curtailment of the personal liberty 
of the parties to the contract; and this policy of non-interference 
is justified by an appeal to the individualistic principle that the best 
interests of mankind are promoted by compelling every man, the 
streng and the weak alike, to rely upon his own resources, unaided 
by the artificial aid or support of the government. So, likewise, 
in sustaining the constitutionality of statutes which prohibit trade 
combinations and virtual monopolies, the innumerable industrial 
trusts and monopolistic trade corporations of the present day, 
the Supreme Court of the United States extols the idea of pre- 
serving from extinction the small tradesman, artisan, and manufac- 
turer, and the consequent limitation of the concentration of large 
wealth into the hands of a few. But can this judicial and legisla- 
tive attitude be reconciled with the grant to private individuals and 
corporations of valuable franchises by which they are enabled 
to accumulate vast fortunes in supplying the necessities of the 
people? Does the grant to private capitalists of a street-railway 
franchise differ in constitutional principle from the conversion of 
the street or highway itself into a turnpike road which the people 
can use only upon the payment of a toll? 

It is certainly a case of judicial inconsistency to deny to the 
legislature the right to interfere with the liberty of contract of the 
individual for the purpose of regulating the price of wages and 
goods, and at the same time to increase the natural power of con- 
trol which the capitalist, by the mere possession of his capital, al- 
ready has over the rest of his fellow-citizens, by granting to him a 
privilege or franchise to supply a common and universal necessity. 
In this connection I am reminded of the couplet from Goethe’s 
Faust, illustrative of the chief cause of the French Revolution: 


*% Ich kann mich trefflich mit der Polizei 
Doch mit dem Blutbann schlecht mich abzufinden.” 2 


1 See the opinion of Mr. Justice Peckham in the Trans-Missouri Freight Associa- 
tion case, 166 U. S. 290. 

® Roughly translated, the couplet may read: “I can accommodate myself excel- 
lently with the police (police regulations), but badly with the hereditary monopoly. 
(Blutbann).” 
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The hereditary monopoly (Blutbann) of the eighteenth century 
does not, except as to subjects, differ materially from the statutory 
monopolies of the nineteenth century, in the minds of those who 
are yearning after the unattainable equality of all men. A sub- 
stantial equality cannot be established among men by law; but 
the government can at least abstain from increasing the natural 
inequalities of life by giving to the already stronger the complete 
control of the avenues of communication and locomotion which 
every one is obliged to employ. There is only one way whereby 
the seeming equality of all men may be established in these con- 
spicuous cases of governmental favoritism to the stronger; and 
that is, the conversion of all of these necessary monopolies from 
private into government monopolies. 

Arguments to prove that, under the governmental regulation of 
rates and fares, the people get from these private statutory mo- 
nopolies the necessary service, in the aggregate, at less cost to 
themselves than if they were government monopolies, are abso- 
lutely unavailing, even if they were believed to be true, against 
the sentiment that this economic advantage has been gained by 
a conspicuous sacrifice of the democratic principle of equality 
before the law. 

The advocate of private franchises, however, may say: It does 
not come legitimately within the sphere of government to assume 
the administration of a business like that of a railway, a telephone 
or telegraph company. But that, at best, is a dogmatic asser- 
tion, unless it can be shown that there is an insuperable obstacle 
in the positive law of the country to government monopolies. It 
will not be sufficient to point to the experience of the past one 
hundred years, as proof of the claim that it is not one of the 
functions of the government to engage in such enterprises. In 
all parts of the civilized world, to-day and for the past century, 
the transportation of the mails has been a government monop- 
oly. The highways in most cases are owned and maintained 
by the governments for the use and convenience of the people; 
while the railroads, the telegraph and telephone lines, in Europe 
and Australia, are for the most part in the hands of the govern- 
ment. In this country the waterworks are almost invariably the 
property of the cities which are supplied by them; while the 
number of cities and towns which own and conduct their electric 
and gaslight plants is rapidly on the increase. The bridges which 
span the rivers in contiguity to cities have been built and are 
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owned by these cities; while for years the cities of New York 
and Brooklyn have maintained and run the cable cars on the 
Brooklyn Bridge. Some years ago the people of the old New York 
City, now the Boroughs of Manhattan and Bronx of the present 
New York City, voted overwhelmingly in favor of the construction, 
ownership, and management by the municipal government of an 
underground rapid-transit railway. 

But the opponent of government monopolies may inquire still 
further: If the government can rightfully and constitutionally engage 
in these, which have been heretofore considered private enterprises, 
what hindrance is there to the universal adoption in this country of 
socialism? If it is a legitimate function of government to manu- 
facture and sell gas and electric light, to transport passengers and 
goods from one point to another, why is it not an equally legitimate 
function of government to manufacture and sell cloth and sugar, 
kerosene oil and iron and coal; to cultivate the fields and grow the 
various foods which are needed for the people’s sustenance ; to raise 
cattle and to prepare meat for consumption and to sell the same? 
Attention is drawn to the fact that in many of the countries of 
Europe the preparation and manufacture of tobacco and cigars 
have been for many years a government monopoly. And the fear 
is expressed and most seriously felt by a large proportion of those 
who give thought to these matters, that the nationalization of rail- 
roads and the municipalization of street railways, water works, gas 
and electric light plants, and the like industries, will lead inevitably 
to the general adoption of the principles of socialism. 

If there were nothing in our constitutional law which might serve 
as a check upon the growth and extension of socialistic ideas and 
demands but the settlement of the vague query what are and what 
are not legitimate functions of government, we would be in the 
same condition of helplessness before a socialistic legislature as 
would be the people of Europe. But I submit that the courts of 
the country, and particularly the Supreme Court of the United 
States, would not find it difficult to draw a line, on fundamental 
constitutional principles, beyond which the state and municipal 
governments could not go in the absorption of what have hereto- 
fore been private enterprises. The courts have already drawn that 
line, as I have indicated, namely, that only those businesses can 
constitutionally be converted into’ government or other monop- 
olies which cannot be left open to private competition without 
endangering the public welfare in some way. 
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As long as the judicial attitude has not been changed from its 
present opposition to unreasonable interferences with the liberty of 
contract, and its delimitation of the trades and occupations which 
can and cannot be prohibited to individuals, there is no reasonable 
ground for fearing that the city and state governments will be per- 
mitted to engage in the truly private business of trade and manu- 
facture. The liberty to pursue any lawful calling, subject only to 
the reasonable police regulations which may be needed to protect 
the public and individuals against injury and fraud, is too well 
grounded in our constitutional law and in the every-day thought 
of the people to justify us in entertaining any serious or reasonable 
fear of socialism for generations to come. 

The questions of political economy and practical politics which 
crowd one’s mind and jostle each other at the thought of govern- 
ment monopolies, — growing out of the corruption of politics, the 
popular distrust in the honesty and efficiency of public officials, and 
the more or less general fear that through dishonesty or reckless- 
ness these government monopolies might prove costly experiments 
— deserve the most serious consideration, although the purpose of 
this paper will preclude an extensive discussion of them in this 
connection. Our experience with the postal service for a century, 
and the experience of the cities which have owned and conducted 
their water works and gas and electric light plants, seem to me in 
the main to stamp those fears of government ownership of these 
franchises as without serious foundation. It is well in this con- 
nection to bear in mind, as Mr. Bryce in his “ American Common- 
wealth” has so forcefully pointed out, that the corruption and 
inefficiency which are so common in American politics would not 
be tolerated by the American people if they did not feel that in 
their constitutional limitations on the powers of the government, 
they had sure safeguards against any serious injury to their sub- 
stantial interests which they might otherwise anticipate from the 
low state of their politics. When the substantial interests of the 
community are threatened by the corruption or inefficiency of 
officials, —as they would surely be if the government owned and 
conducted all of these statutory monopolies, —the same class of 
officials will no longer be tolerated. 

It must also be borne in mind that under such a policy our 
financial giants would no longer be absorbed in the management 
of railroads, electric light, gas, telegraph and telephone companies, 
as private corporations, but their services would be sought and 
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required for the successful administration of these large govern- 
ment monopolies. Inasmuch as they would be deeply interested 
in their success as holders of the bonds which the government 
would have to issue to them in payment for the property which 
they would expropriate in the condemnation of the existing statu- 
tory monopolies, and for the extension and enlargement of them, 
public life and public office would then have an attraction for such 
men which they do not now have. They, the real rulers of the 
country to-day, as they would be under the new regime, would 
make very short work of the too often vulgar and corrupt men 
who are permitted, by the indifference of the substantial men of 
the country, to occupy the inferior and subordinate offices of the 
government. 

Fifty years or more ago, the principles of individualism exerted 
over the political and legal thought of the country so powerful 
and widespread an influence that if it had then been proposed that 
a city government should assume the monopoly of supplying its in- 
habitants with gas or water, the judicial veto of such legislation 
would have been both decisive and general, on -the ground that 
the government of the municipal corporation was only a local 
branch of the state government, and that it was not one of the 
functions of the government, either national, state, or municipal, 
to engage in the private business of vending water or light to 
private consumers. But the popular demand for the embarkation 
of municipal corporations in these enterprises of general utility 
became irresistible ; and in numerous cases the creation of munic- 
ipal monopolies of the character described has been declared to 
be a constitutional exercise of legislative power. What the legis- 
lature of a state may authorize a city government to do, in the 
establishment, as municipal monopolies, of water works, gas and 
electric light plants, street railways, etc., without violating any con- 
stitutional limitation or transcending the legitimate functions of 
government, the state or national governments may do likewise 
within their respective jurisdictions, in the absence of express con- 
stitutional limitations. 

While, as has been already indicated, municipal monopolies 
have become rather common, and their existence and maintenance 
have accustomed the public mind to this somewhat radical de- 
parture from former conceptions of the proper functions of gov- 
ernment, in only two cases have state or national governments in 
this country established state monopolies, as distinguished from 
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municipal monopolies, which have stood the test of an appeal to 
constitutional limitations. These are the postal department of the 
general government, and the liquor monopoly which has in re- 
cent years been established in South Carolina under the so-called 
dispensary law. There are, in addition to these, a number of 
canals which are owned and operated by state governments, and a 
treaty has just been ratified by the Senate of the United States, 
which provides for the acquisition and management by the United 
States of a ship canal across the Isthmus of Panama, and the inci- 
dental ownership or control of the Panama Railroad. 

The right of the national government to establish the post-office 
and to provide for the transmission of the mail as an exclusive 
government monopoly could not in any event have been ques- 
tioned, for the Constitution of the United States contains an 
express authorization of such a national monopoly; but, apart 
from this express authorization, the universality of this govern- 
ment monopoly would have probably been considered by the 
United States courts a complete answer to any constitutional 
objection which might have been raised, in accordance with the 
constitutional rule of construction which the United States Su- 
preme Court adopted in the legal-tender case of Juillard v. Green- 
man.! In this case the court held that the national government 
may exercise any power which was commonly recognized by the 
civilized world as a function of government. The governments of 
Europe have very generally assumed the ownership and manage- 
ment of railroads and telegraph and telephone plants. And it 
would seem that this principle of constitutional construction could 
be more confidently relied upon to justify government ownership 
of railroads and other common means of intercommunication, 
than it would appear to have been in the case in which it was first 
enunciated. 

But while this has not as yet become a practical question in this 
country, although I confidently believe it will be before the present 
century has waxed very old, we are not left altogether to conjecture 
what the answer of the Supreme Court of the United States would 
be to the constitutional objection to an act of Congress providing 
for the establishment of the railroads and telegraph lines as govern- 
ment monopolies. For some years ago that court declared? that the 


1 U. S. 421. 
2 Pensacola, etc., R. R. Co. v. Western Union Tel. Co., 96 U. S. 1. 
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power was implied, in the grant by the national constitution of the 
power to establish post-roads, to make government monopolies of 
the railroad and the telegraph, and to appropriate to its use the ex- 
isting lines, in the exercise of the right of eminent domain. This 
was, of course, only a dictum, but it may be taken as a very 
reliable indication of what the decision of that court will be, 
whenever the direct question is brought before it for final 
determination.! 

But, independently of this construction of the express grant of 
power to the national government to establish post-roads, I feel 
confident that the courts would not find it either unreasonable or 
fantastical to hold that ownership of public utilities is an implied 
power of the government; implied from the fact that in no other 
way can the public needs be satisfied, without the violation of the 
fundamental principles of American constitutional law which are 
involved in the constitutional guaranties of equal privileges and 
immunities, and of equality before the law. I can see no escape 
from the conclusion that these constitutional guaranties are most 
signally violated when the governments, national and state, grant 
to private capitalists the complete control of all of the means of 
intercourse and intercommunication between the people, even 
though the attempt is made to minimize the economic effect of 
this government policy by the regulation of these quasi-public 
corporations through the instrumentality of national and state 
commissions. 

Two points in constitutional law bearing upon the subject of my 
thesis, I have endeavored to establish: first, that the grant of any 
more or less exclusive or special franchise to a private corporation 
or individual is a violation of the constitutional guaranty of equal 
privileges and immunities; and, secondly, that there is no constitu- 
tional prohibition of the establishment as government monopolies 
of any business or enterprise which private capitalists cannot under- 
take without the legislative grant of such a special or exclusive 
franchise. 

The principle of constitutional law which I have advocated in 
this paper need not be confined in its application to the indispensa- 
ble arteries of the social organism, such as railroads, bridges, tun- 
nels, the telegraph and telephone, etc. The principle seems to me 
to be applicable to the governmental control of any of the natural 


1 A similar dictum is to be found in State of California v. Central Pac. R. R. Co., 
127 U.S. 1. 
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deposits of the earth, such as coal and iron, or the forests. If the 
legislature of Pennsylvania, in obedience to an overwhelming pop- 
ular demand, were to provide for the confiscation of the coal mines 
in that state, in the exercise of the right of eminent domain, and 
the control and management of them as government property, the 
courts would not very likely interpose any constitutional objection. 
This, of course, is a rather academic application of the principle 
for which I have been contending. In all human probability coal, 
iron, and other mines will continue indefinitely to be the private 
property of individuals. For the mine-owners have learned from 
their recent struggle with the mine-workers’ union that they are not 
omnipotent; and they will be more willing in the future to come 
to terms with their adversary. 

This leads me to the concluding thought in advocacy of govern- 
ment ownership of public utilities. The railroads, telegraph lines, 
and other means of communication and transportation must be 
continuous and reliable in their operation, in order that they may 
prove efficient in the satisfaction of the growing demands of civil- 
ized life. Any interruption of their operation by the disputes of 
the private companies which control them with their employees 
over wages and terms of hiring, resulting in a strike, interferes with 
the orderly prosecution of business in a way that the strike in a 
strictly private business cannot do beyond that particular business. 
Whatever serious doubts may be entertained concerning the polit- 
ical propriety of such government monopolies, in these days of 
labor agitation and gigantic railroad and telegraph combinations, 
when a strike of railroad and telegraph employees may extend 
over the whole country, stop the wheels of commerce, and produce 
a widespread commercial paralysis as long as the strike continues, 
public opinion may not, after a thoughtful consideration of this con- 
stant menace to the public welfare, reject the proposition to convert 
the railroads and telegraph lines into government monopolies. 

It is true that, under the theory which was incorporated into 
our law by the decision in the case of Munn vz. Illinois! and in 
the Granger cases — that railroads and telegraphs are businesses 
which are affected with a public interest, and therefore they may be 
subjected to whatever reasonable regulations may be apparently 
necessary to promote the public welfare — government intervention 
for the settlement of strikes and labor disputes between these cor- 
porations and their employees would doubtless be justified. 


1 94 U.S. 136. 
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Nevertheless, this practical suggestion seems to be pertinent, that, 
while compulsory arbitration under such circumstances would suc- 
cessfully suppress a strike after it had been ordered by the labor 
leaders, the facility which that procedure would afford for the con- 
stant redress of labor grievances, real and imaginary, would tend 
to increase rather than to diminish the number of strikes, although 
they may by such procedure be limited to the initial stages, and 
their duration curtailed. Furthermore, under such a regime, the 
government officials who would be charged with the settlement of 
these labor controversies would become the real managers of the 
corps of employees, without being made responsible for the suc- 
cessful management of the business. It is an axiomatic truth that 
any business is exposed to serious danger when power is separated 
from responsibility. The only consistent and safe policy, if the 
government is to interfere so actively and extensively in the man- 
agement of the railroads and telegraphs as this plan of compulsory 
arbitration would involve, is the conversion of the railroads and 
telegraphs into government monopolies, so that power and re- 
sponsibility shall not be divided or separated. 

Again, if these important and indispensable agencies of com- 
merce were government monopolies, all of their employees would 
become, as they are on the continent of Europe, and as the postal 
clerks are in this country and elsewhere, government employees. 
Strikes of government employees very rarely occur; and, so far as 
I know, the United States postal authorities have never had to 
‘contend with a strike of their clerks and other employees. Apart 
from the fear of the power of the government to force them to 
submission, which undoubtedly would in a measure restrain them 
from striking, even when the provocation was great, government 
employees are more readily satisfied with the same wage and 
the same terms of service. The socialistic antipathy which is 
now so prevalent to the appropriation by private capitalists of 
any of the profits of labor, as labor agitators estimate and describe 
them, and which is so powerful a lever for the creation of discon- 
tent in the case of private employment, would then be absent, inas- 
much as the profits of the business of railroads, telegraphs, electric 
and gas-light plants, etc., would then be taken by the government 
for the benefit of the whole people. 


Christopher G. Tiedeman. 


BuFFALo, N. Y. 
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CRIMINAL ATTEMPTS. 


N attempt to commit any crime, treason, felony, or misde- 

meanor, is itself criminal, though the attempt fails.’ The 
attempt is not criminal fer se, that is, the act of attempt is not in 
itself harmful to the state. The crime is a mere shadow of the 
attempted offense, deriving its criminal nature entirely from the 
substantive offense to which it is subsidiary. It has, nevertheless, 
the qualities and characteristics of other crimes. It consists of a 
criminal act done with criminal intent, and the act includes not 
merely a physical act, but also a specific intent. 

As in the case of other crimes, one cannot be punished for a 
criminal attempt unless at the time of committing the offense he 
had the guilty mind, the mens rea; but this requirement usually 
causes no difficulty, for the intent to commit the crime attempted 
will, save in an exceptional case, amount to a guilty mind. In 
addition to the general requirement of mens rea, the crime of 
attempt also necessarily involves a specific intent, the intent to 
accomplish the crime attempted. One cannot attempt or try? 
to do an act without the intent to do the act. The specific intent 


1 Anon., Russ. & Ry. 107; R. v. Butler, 6 C. & P. 368; R. wv. Roderick, 7 C. & P. 
795; P. v. Burns, 69 Pac. Rep. 16 (Cal.); J re Lloyd, 51 Kan. sor, 33 Pac. Rep. 307; 
S. v. Jackson, 73 Me. 91, 40 Am. Rep. 342; C. v. Tolman, 149 Mass. 229, 21 N. E. 
Rep. 377; Smith v. C., 54 Pa. St. 209 (semd/e); C. v. Jones, 22 Pitts. Leg. J. 55; S. v. 
Maner, 2 Hill (S.C.) 453; Nicholson v. S., 9 Baxt. 258; C. v. Chapman, 1 Va. Cas. 138. 

In Tennessee this appears to be confined to attempts to commit felonies: White- 
sides v. S., 11 Lea 474. 

In jurisdictions where “the common law of crime has been abolished,” 7. ¢. where 
nothing is an offense unless made so by statute, an attempt to commit a certain crime 
may not be criminal because of the failure of any statute to declare itso. J re Guayde, 
112 Fed. Rep. 415; Kinningham v. S., 120 Ind. 322. See the peculiar doctrine of Wis- 
consin: S. v. Goodrich, 84 Wis. 359, 54 N. W. Rep. 577; S. v. Lewis, 113 Wis. 391, 
89 N. W, Rep. 143. 

It may be doubted whether this general statement is not a little too broad. An 
attempt to commit a mere simple assault without battery would probably be regarded 
as of too slight consequence for punishment. This is certainly true where assault is 
defined by statute as an attempt to commit a battery (Wilson v. S., 53 Ga. 205; 
White v. S. 22 Tex. 608), since an attempt to attempt is not acrime. Wilson v. S., 
53 Ga. 205; Patrick v. P., 132 Ill. 529, 24 N. E. Rep. 619; S. v. Sales, 2 Nev. 268; 
S. v. Baller, 26 W. Va. go, 53 Am. Rep. 66. 

2 These terms are synonymous: Lewis v. S., 35 Ala. 380; Bordeaux v. Davis, 58 
Ala. 611. 
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to accomplish the crime alleged to have been attempted must 
therefore be alleged and proved,! and drunkenness may be shown 
to disprove the existence of such intent.? 

An attempt involves, of course, more than a mere intention; it 
involves doing a criminal act.2 And this act of attempt must be 
described in the indictment; * “ attempted to commit the crime of 
murder” is not a sufficient description of crime. It is however 
usually held (often in accordance with a statute, but sometimes 
apparently at common law) that one may be convicted of an 
attempt upon an indictment for the substantive offense attempted ; 
thus punishing for an act not described in the indictment.® 

In order to constitute an act of attempt, the act must possess 
four characteristics: first, it must be a step toward a punishable 
offense; second, it must be apparently (but not necessarily in 
reality) adapted to the purpose intended; third, it must come 
dangerously near to success; fourth, it must not succeed. Each 
of these requirements must be examined with some attention. 


I. AN ATTEMPT IS A STEP TOWARD A CRIME. 


An attempt may be described as an act regarded as a step 
toward another act. Most acts are done with a view to bring 
about a considerable chain of consequences; for instance, one 
who puts poison in the cup of another has several intents. He 
intends that the other shall take the cup into his hand, that he 
shall drink the poison, that the poison shall take effect upon the 
tissues of his body, that he shall leave his property by will to the 
wrongdoer. Each of these things may properly be described as 
the intent with which the actor put the poison into the cup. Each 
of these results may be taken by the law as an important fact 
having certain legal consequences; and as to each fact of this sort 
we may regard the act of putting poison into the cup as an 
attempt to do it, that is, as a step toward the completion of the 
ultimate fact selected, further from accomplishment as the fact 


1 Scott v. P., 141 Ill. 195, 30 N. E. Rep. 329. 

2 R. v. Doody, 6 Cox C. C. 463. ' 

8 S. v. Marshall, 14 Ala. 410; Kelly v. C., 1 Grant Cas. 484. 

* Thompson v. P., 96 Ill. 158; C. v. Peaslee, 177 Mass. 267, 59 N. E. Rep. 55; S. v. 
Colvin, 90 N. C. 717; Randolph v. C., 6 S. & R. 398; C. v. Clark, 6 Gratt. 675. 

5 R. v. Hapgood, L. R. 1 C. C. 221; P.v. Lowen, 10g Cal. 381, 42 Pac. Rep. 32; 
S. v. Shepard, 7 Conn. 54; S. v. Atherton, 50 Ia. 189, 32 Am. Rep. 134; P. v. Webb, 
127 Mich. 29, 86 N. W. Rep. 406; S. v. Frank, 103 Mo. 120, 15 S. W. Rep. 330; S. v. 
Archer, 54 N. H. 465. 
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selected is further on in the chain of consequences. Now if any 
fact in this chain is regarded by the law as a criminal offense, the 
act of putting the poison into the cup may be regarded as an 
attempt to commit such offense; the later consequences intended 
then become entirely unimportant, and the consequences earlier 
than the criminal one are of importance only as showing the in- 
tended connection between the act done and the consequence 
selected by the law as criminal. In investigating criminal attempt, 
therefore, we are to consider, first, what was the intended result 
which is regarded by the law as a criminal act; and secondly, 
what has the defendant done as a step toward bringing about that 
result. All other intents than the one to do the act in question 
then become unimportant; and the acts actually done are re- 
garded as so many steps toward the accomplishment of the act 
intended to be done. . 

To illustrate, let us suppose in the example already suggested 
that the intended victim of the poison had at the time the poison 
was put in the cup been dead. Could the poisoner be indicted for 
a criminal attempt to kill? In such a case the criminal act of kill- 
ing would be bringing the poison into harmful contact with 
the tissues of a living body. The poisoner took a step toward 
bringing the poison into contact with the tissues of what was in 
fact a dead body. Such a thing is not criminal. The act toward 
which he proceeded was not the contact of the poison with a liv- 
ing body, but the contact of the poison with the dead body. He 
intended also, to be sure, that the victim should die from the 
poison; but the point in the chain of results selected by the law 
as the criminal act is the contact of the poison with the tissues 
of the body. The physical harm, not the death of the victim, is 
the criminal act; the death, being subsequent, is, as we have seen, 
an immaterial factor in considering the attempt to commit the 
crime. 

It is quite true that in the ordinary use of language a man 
attempts to bring about results as well as to do acts; that when a 
murderer in intention fires a pistol he is attempting not only to put 
a bullet into the object aimed at, but to cause the death of his 
intended victim, who may be a hundred miles away. But attempt 
in that sense, having a mere mental connection with the intended 
result, is not the concern of the criminal law, which punishes 
physical acts only. The important question is, what is the physi- 
cal act which the defendant has set out to do; for to bring aboat 
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a harmless physical result in the vain hope of effecting a crime is 
not criminal. An attempt which is to form the subject of a crimi- 
nal inquiry must therefore be a step toward a forbidden physical 
act. Ifthe entire physical act which the accused has at this time 
set out to perform might be accomplished without committing a 
substantive crime, the attempt, not being an actual step toward a 
criminal act, cannot be criminal. 

It must be confessed that this doctrine has not always been rec- 
ognized. The earlier cases spoke of punishment for attempt as if 
it were a punishment of the criminal intent whenever evidenced by 
an act, even though the act was in itself harmless. The same 
idea, not uncommonly held even now, was well expressed by 
Jervis, C. J., in Regina v. Roberts:! “The guilt consists in the 
intent evidenced by the overt act.” The same idea influenced the 
wording of a statute which is common in this country: “ Whoever 
attempts to commit an offense prohibited by law and in such 
attempt does any act towards the commission of such offense 
. .. Shall be punished.” But in spite of these opinions, the law 
regards attempt, like any crime, as an act punishable in itself, and 
not merely as the proof of a criminal intent. 

If then the physical act intended is not a crime, the attempt to 
do it cannot be criminal.2_ This principle may be made clearer by 
a few illustrations. The defendant wishing to kill an enemy shoots 
toward an imperfectly seen object which he believes to be his 
enemy. The object proves to be an animal orastump. Whether 
the bullet misses its mark or hits it, the act is not criminal, for the 
thing which the actor aims to do is to bring his bullet into violent 
contact with the object seen. If he does so, he commits no crime; 
if he attempts to do so, he equally commits no crime.® It is im- 
material that his ultimate purpose is to have his enemy die. The 
criminal act of homicide by shooting is the act of contact with the 
body shot. Ifthe act of contact with the body shot is not an act 
of homicide, there is no crime in the attempt, and the desired ulti- 
mate result of the contact is immaterial. On the other hand, sup- 
pose the body aimed at had in fact been the actor’s enemy, but 
for protection he wore armor capable of stopping a pistol bullet. 
Whether the actor’s bullet goes astray or is stopped by the armor, 
he has equally failed to bring about that intended contact with the 


1 Dears. 539, 25 L. J. M. C. 17. 
2 Marley v. S., 58 N. J. L. 207, 33 Atl. Rep. 208. 
8 R. v. McPherson, Dears. & B. 197, 201, er Bramwell, B. 
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body at which he shot which the law selects as the criminal act. 
If the contact had been brought about, the act would have been 
one of criminal homicide or at least of battery; having failed, the 
actor has made a criminal attempt. 

In a California case it appeared that the occupant of a house 
heard a step of a policeman on the roof and believed he saw the 
.policeman looking down through a hole in the roof, and he there- 
upon shot toward the hole. The policeman was in fact upon 
another part of the roof and was unharmed. Whether he was 
guilty of an attempt to kill must depend upon the question, what 
in fact was the contact into which he purposed to bring the bullet 
he fired? If he intended to bring his bullet into contact with a 
policeman supposed to be behind the hole in the roof, his act if 
carried to the intended physical contact would have been criminal, 
and he was accordingly guilty of an attempt to kill.’ If, on the 
other hand, he took the hole with the light shining through it for a 
human eye, and shot to put his bullet into the supposed eye, since 
the supposed eye was only a lighted hole, the intended contact 
was not criminal and he was not guilty of a criminal attempt. 

In another case the defendant, an American soldier, desired to 
desert to the enemy; and seeing a body of troops which he took 
to be the enemy, he started toward them, but was stopped before 
reaching them. The troops were in fact American troops. He 
intended to walk in a certain direction for a certain distance, to 
join certain troops which he saw, and thereby to become a soldier 
of the enemy. His starting was an attempt to do each of these 
things. The only act in the series which was alleged in the indict- 
ment as criminal was the act of joining the troops he saw; but 
since the troops were American troops the act would not be crimi- 
nal, and he was therefore guilty of no criminal attempt.” 

Other illustrations of the same principle are not wanting. 
So where abortion before the child quickens is not criminal, an 
attempt to commit abortion at such a period is not criminal,’ and 
so an offer to bribe a councilman to vote for one for an office which 
has ceased to exist is not a crime, since it could not be criminal 
for the councilman, from whatever motive, to vote for the person 
in question for the office.* 

1 It was so held. P. v. Lee Kong, 95 Cal. 666, 30 Pac. Rep. 800; acc. S. uv. 
Mitchell, 71 S. W. Rep. 175 (Mo.). 

2 Resp. v. Malin, 1 Dall, 33. 


8 S. v. Cooper, 2 Zab. 52. 
* C. uv. Reese, 16 Ky. L. Rep. 493, 29 S. W. Rep. 352. 
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II. ADAPTATION OF MEANS TO RESULT. 


An attempt cannot be criminal unless there is at least some 
apparent adaptation of means to result. If nothing is done which 
could by any possibility result in the desired end, the public can- 
not be harmed even in tendency, and the act cannot be criminal. 
“Tf a statute simply made it a felony to attempt to kill any human 
being, or to conspire to do so, an attempt by means of witchcraft, 
or a conspiracy to kill by means of charms and incantations, would 
not be an offense within such a statute. The poverty of language 
compels one to say, ‘an attempt to kill by way of witchcraft,’ but 
such an attempt is really no attempt at all to kill It is true the 
sin or wickedness may be as great as an attempt or conspiracy by 
competent means; but human laws are made, not to punish sin, 
but to prevent crime and mischief.” 2 . 

In accordance with this doctrine it has been held that throwing 
gunpowder against a house (gunpowder not exploding by mere 
contact) is not an attempt to injure by an explosive; that striking 
with a small stick is not an attempt to kill;* and that mixing can- 
tharides in the coffee of an intended victim is not an attempt to 
rape,® since the drug has no tendency to overcome the will. 

But though the means must be apparently adapted to the end, 
it is not necessary that the end should in fact be possible of ac- 
complishment by the means chosen. Every attempt to be punish- 
able must be a failure, and must in fact have been doomed to 
failure from the moment the doer acted. It is absolutely impos- 
sible to kill a man with a bullet if the man is wearing bullet proof 
armor; it is equally impossible to kill him if the bullet is so aimed 
as to pass a hundredth of an inch beside him; but in both cases an 
attempt may be made to kill him. It is impossible for a pick- 
pocket to steal a watch from a pocket which has no watch in it; 
it is equally impossible to steal a watch which is attached to the 
person of the wearer by a chain which cannot be broken; and 
again, it is equally impossible to steal by a hand so large or so 


1 This seems hardly accurate. There is really an attempt, but one of such slight 
importance that the criminal law need not notice it. 

2 PoLLocK, C. B., in Atty. Genl. v. Sillem, 2 H. & C. 431, 525. 

8 R. v. Sheppard, 11 Cox C. C. 302. Though the offense is not quite that stated, 
but a statutory one, it would seem that the ratio decidendi is the same. 

* Kunkle v. S., 32 Ind. 220. 

5 S. v. Lung, 21 Nev. 209, 28 Pac. Rep. 235. 
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clumsy that the wearer of the watch will feel it. In all these cases 
it is possible to try to steal the watch. “To allow him immunity 
on the ground that this part of his expectation was ill grounded 

would be as unreasonable as to let a culprit off because he was not 

warranted in thinking that his pistol was pointed at the man he 
tried to shoot.” } 

In accordance with this general doctrine, it has been held that 
the crime of attempting to extort money may be committed though 
the victim (being in communication with the authorities) did not 
fear the threats ; 2 of attempting to obtain by false pretenses though 
the pretenses were not believed ;* of attempting to bribe or to 
influence the action of a public officer, though the officer had no 
legal power to bring about the desired result. So a solicitation 
to leave the state in order to enlist is criminal, though the person 
solicited would not be accepted as a soldier;* and a cutting with 
intent to kill may be committed, though the wound given is not 
calculated to cause death. 

This question has been much considered in prosecutions for 
attempting to pick an empty pocket. In an early English case it 
was held that such an act could not be an attempt to commit 


larceny, since the act intended was impossible of performance.’ 
This case, however, has been overruled,’ and it is now settled law 
in England that an attempt may be criminal though accomplish- 
ment was impossible in the nature of things.® In this country such 


1 HotmEs, J.,in C. v. Kennedy, 170 Mass. 18, 21, 48 N. E. Rep.770. See also S. v. 
Mitchell, 71 S. W. Rep. 175 (Mo.). 

2 Pp. v. Gardner, 144 N. Y. 119, 38 N. E. Rep. 1003. 

8 R. v. Mills, 7 Cox C. C. 263 (semble); R. v. Hensler, 22 L. T. Rep. 691, 19 W. R. 
108, 11 Cox C. C. 570. See C. v. Starr, 4 All. 301. 

4 Jn re Bozeman, 42 Kan. 451, 22 Pac. Rep. 628; S. v. Ellis, 4 Vr. 102, 97 Am. Dec. 
707- 

5 C. v. Jacobs, 9 All. 274. 

6 R. uv. Griffith, 1 C. & P. 298. See R. v. Brown, 63 J. P. 790. 

7 R. v. Collins, L. & C. 471, 33 L. J. M. C. 177, 10 Jur. N. s. 686, 10 L. T. Rep. 581, 
12 W. R. 886, 9 Cox C. C. 497, so held, following the earlier case of R. v. McPherson, 
D. & B. 197, 26 L. J. M. C. 134, 3 Jur. N. Ss. 523, 5 W. R. 525, 7 Cox C. C. 281. In the 
latter case the goods intended to be stolen were named in the indictment, and it was 
proved that they were not in the house; and two of the judges put their judgments 
distinctly on this ground. Other judges, however, decided the case on the ground that 
the attempt was impossible of fulfillment. See R.v. Johnson, L. & C. 489, 34 L. J. M.C. 
24, 10 Jur. N. S. 1160, 11 L. T. Rep. 389, 13 W. R. 1o1, 10 Cox C. C. 13, where it was 
held that the goods intended to be stolen need not be described in the indictment. 

8 R. v. Ring, 61 L. J. M. C. 116, 66 L. T. Rep. 300, 17 Cox C. C. 491, 56 J. P. 552. 

* R. v. Brown, 24 Q. B. D. 357, 59 L. J. M. C. 47, 61 L. T. Rep. 594, 38 W. R. 95, 16 
Cox C. C. 715, §4 J. P. 408. 
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has always been recognized to be the law. One who tries to pick 
an empty pocket is guilty of attempt to commit larceny.) So it is 
held burglary to break into a dwelling-house in the night time with 
intent to steal whatever is in it, though there is nothing in it to be 
subject of larceny,? or not enough to make the offense grand larceny 

and therefore felonious. 

It might be claimed that since there is nothing to take from the 
pocket the act intended cannot be a criminal act, and therefore 
there can be no criminal attempt. But the act intended is not 
merely putting the hand into the pocket, but also clasping it 
around something within the pocket and pulling it out; and the 
actor fails to do the act he set out to do if nothing is removed from 
the pocket. If that is true, a successful accomplishment of his act 
would obviously have been criminal, and the act is therefore a 
criminal attempt. If, however, the immediate purpose of the 
defendant was merely to feel in the pocket to see if there was 
anything in it, there was no criminal attempt, though if anything 
was discovered in the pocket the defendant would doubtless have 
tried to get it out. 

A class of cases in which this general principle appears to have 
been lost sight of by the courts consists of cases where boys under 
the age of fourteen have tried to commit rape. The indictment is 
sometimes for attempt, usually for assault with intent to commit 
rape; and itis almost universally held that since the boy cannot by 
law be guilty of rape he cannot be guilty of the attempt or the assault 
with intent. Different reasons have been suggested for this rule. 
The commonest (though hardly convincing) is that the defendant 
being presumed, whether conclusively or not, to be incapable of 
rape, is presumed incapable of intending to commit rape. “Itisa 
logical solecism,” said one court,® “to say that a person can intend 


1S. v. Wilson, 30 Conn. 500; Hamilton v. S., 36 Ind. 280, ro Am. Rep. 22; C. v. 
McDonald, 5 Cush. 365 ; C.v. Sherman, 105 Mass. 169; P. v. Jones, 46 Mich. 441; P. z. 
Moran, 123 N. Y. 254, 25 N. E. Rep. 412; S. w. Utley, 82 N. C. 556; Clark v. S., 86 
Tenn. SII. 

2 S. v. Beal, 37 Oh. St. 108, 41 Am. Rep. 490. 

8 Harvick v. S., 49 Ark. 514. 

* R. wv. Taylor, 25 L. T. Rep. 75. 

5 R. wv. Eldershaw, 3 C. & P. 396; R. v. Phillips, 8 C. & P. 736; R. v. Waite, [1892] 
2Q. B. 600; R.v. Williams, [1893] 1 Q. B. 320; S. v. Handy, 4 Harr. (Del.) 566 (semd/e) ; 
McKinny z. S., 29 Fla. 565, 10 So. Rep. 732; P. v. Randolph, 2 Park. Cr. 213; S. v. Sam, 
1 Winst. 300; Foster v. C., 96 Va. 306, 31 S. E. Rep. §03. Contra, Davidson v. C., 20 
Ky. L. Rep. 540, 47 S. W. Rep. 213; C. v. Green, oe 


S. Sam, supra. 
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to do what he is physically impotent to do;” a line of reasoning 
which would seem to prove it impossible for a man to intend to 
lead a Christian life. Another court! stated the same idea in 
other language: 


“The accused being under fourteen years of age, and conclusively pre- 
sumed to be incapable of committing the crime of rape, it logically follows, 
as a plain legal deduction, that he was also incapable in law of an attempt 
to commit it. He could not be held to be guilty of an attempt to commit 
an offense which he was physically impotent to perpetrate.” 


Why not, one might ask, is the weaker and less skilled of two 
contending foot-ball teams incapable of trying to win the game? 
The logic of the Massachusetts court was sounder, if less dramatic :? 
“ An intention to do an act does not necessarily imply an ability to 
do it.” 

When the case is reversed, the court appears to have no difficulty. 
One may be convicted of attempt or assault with intent to ravish, 
though, owing to the youth or other quality of the object of the 
attack, the crime is impossible of accomplishment.* 

A class of cases which seems at first opposed to the doctrine 
just laid down consists of prosecutions for the statutory offense of 
attempt to discharge a loaded firearm. The defendant is acquitted 
if there was no priming; ® but this is not on the ground that there 
is no attempt, but that the firearm is not loaded. The same reason 
leads to acquittal where the flint is lacking,® and where the touch- 
hole is plugged.’ Similarly one cannot be guilty of the statutory 
offense of “ attempting to discharge firearms by drawing the trigger 
or similar means” where the pistol was not cocked. On the other 
hand, the firearm is loaded under the statute when (being a re- 
volver) it contains an unused cartridge, though the hammer hap- 
pens to fall upon a spent cartridge.® 


1 Foster v. C., supra. 

2 C. v. Green, supra. 

8 Williams v. S., 14 Oh. 222, 45 Am. Dec. 536, is sometimes wrongly cited as in 
agreement with the Massachusetts case. Itsimply held that the presumption of inabil- 
ity to commit rape might be rebutted. 

* R. v. Brown, 24 Q. B. D. 357; C. v. Shaw, 134 Mass. 211; Rhodes v.S., 1 Coldw. 
35!- 

5 R. v. Carr, Russ. & Ry. 337; R. v. James, 1 C. & K. 530, 1 Cox C.C. 78; R. wv. 
Gamble, 10 Cox C. C. 545. 

® R. v. Lewis, 9 C. & P. 523; and see Mulligan v. P., 5 Park Cr. 105. 

1 R. » Harris, 5 C. & P. 159. 

* R. v. St. George, 9 C. & P. 483. 

* R. w. Jackson, 17 Cox C. C. 104. 
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Another statutory offense of a similar nature is shooting at 
another with intent to kill. On this charge it has been held in 
England that the defendant may be convicted though in fact the 
gun was not so loaded as to be capable of killing.!_ In this coun- 
try, however, it is held, it would seem wrongly, that the defendant 
cannot be convicted if the gun was insufficiently loaded.? But 
where the charge was merely assault with intent to kill, the de- 
fendant was convicted though he made the assault with a gun 
which in fact was not loaded? 

Still another set of decisions must be distinguished as turning 
upon the language of a statute. A statute punishes the adminis- 
tration of a noxious thing with intent to procure an abortion. To 
come under the statute the substance must be poisonous,‘ and 
therefore if it is harmful only in large quantity, a small quantity, 
not being noxious, does not satisfy the statute.’ The substance 
must also be administered; that is, it must reach the stomach of 
the victim.’ But if it is noxious and is administered with the 
required intent, the crime is committed, although the poison is not 
calculated to accomplish the object.’ 

In several similar cases the possibility of success is not regarded. 
Assault with intent to kill by poison may be committed though 
the poison cannot kill. So on an indictment for administering 
with intent, it appeared that the poison was a berry which, when 
administered, was contained in a harmless pod; the pod was so 
hard that the victim could not digest it, and it passed out from 
the victim’s body unbroken. The defendant was held guilty.® 
The defendant may be convicted of using a noxious thing or an 
instrument with intent to cause abortion, though the woman is not 
with child.” 


1 R. v. Kitchen, Russ, & Ry. 95. R.v. Abraham, 1 Cox C. C. 208, which seems con- 
tra, appears to have been decided upon the special facts proved. 
' @ Allen v. S., 28 Ga. 395; S. v. Swails, 8 Ind. 524,65 Am. Dec. 772; Vaughan z. S., 
3 Sm. & M. 553; Henry v. S., 18 Oh. 32. 
% Mullen z. S., 45 Ala. 43, 6 Am. Rep. 691. 
4 R. uv. Powles, 4 C. & P. 571; S. v. Clarissa, 11 Ala. 57. 
5 R. wv. Hennah, 13 Cox C. C. 547. 
6 R. v, Cadman, Car. Supp. 237, 4 C. & P. 370; Sumpter w. S., 11 Fla. 247. 
™ R. wv. Phillips, 3 Camp. 73; R. v. Coe, 6 C. & P. 403; Dougherty w. P., 1 Col. 514; 
S. v. Fitzgerald, 49 Ia. 260, 31 Am. Rep. 148; S.v. Owens, 22 Minn. 238; S. v. Gedicke, 
43 N. J. L. 86; C.v. W., 3 Pitts. 463. 
8 S. v. Glover, 27 S. C. 602, 4 S. E. Rep. 564. 
® R. v. Cluderay, 1 Den. C. C. 515, 2 C. & K. 907, T. & M. 219, 19 L. J. M. C. 119, 
14 Jur. 71, 4 Cox C. C. 84. 
 R. v. Goodhall, 1 Den. C. C. 187; C.v. Tibbetts, 157 Mass. 519, 32 N. E. Rep. gio. 
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‘III, DANGEROUS PROXIMITY TO SUCCESS. 


The attempt must come sufficiently near completion to be of 
public concern. How near to success the attempt must come is 
obviously a question of degree to be determined in each case upon 
the special facts of the case. Attempts have been made to find a 
legal test to satisfy this question. It has been suggested for 
instance that to be punishable an attempt must be the last act 
before success; there must remain no locus penitentieg But 
while such a formula may sometimes furnish a useful suggestion 
for determining the question, it cannot properly be regarded as a 
legal rule.2_ As Holmes, C. J., said, in Commonwealth v. Peaslee :* 


“That an overt act, although coupled with an intent to commit the crime, 
commonly is not punishable if further acts are contemplated as needful, is 
expressed in the familiar rule that preparation is not an attempt. But some 
preparations may amount to an attempt. It is a question of degree. If the 
preparation comes very near to the accomplishment of the act, the intent 
to complete it renders the crime so probable that the act will be a misde- 
meanor, although there is still a /ocus penitentia, in the need of a further 
exertion of the will to complete the crime.” 


In fact, literal adherence to the rule suggested would probably 
prevent punishment in most cases charged as attempts, since the 
final act before complete success will seldom be accomplished 
without success following. Most decided cases of attempt, it will 
be found, are far from being the last acts before complete success. 

The same general doctrine has been put in other forms. Thus 
it has been laid down that to be a punishable attempt the defend- 
ant’s act, unless interrupted by natural causes outside his control, 
should necessarily result in the criminal act “Unless the trans- 
action had been interrupted as it was, the prisoner would have 
actually carried away the meat.”® As Parke, B., said in Regina 
v. Eagleton: ° 

“Tf in this case any further step on the part of the defendant had been 


necessary to obtain payment, . . . we should have thought that the obtain- 
ing credit with the relieving officer would not have been sufficiently proxi- 


1 Lovett v. S., 19 Tex. 174. 

2 Uhl z. C., 6 Gratt. 706. 

8 177 Mass. 267, 272, 59 N. E. Rep. 55. 

4 U.S. v. Stephens, 8 Sawy. 116; Sipple v. S., 46 N. J. L. 197. 
5 BLACKBURN, J., in R. v. Cheeseman, 31 L. J. M. C. 89, go. 

6 24 L. J. M. C. 158, 166. 
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mate to the obtaining the money. But on the statements in this case no 
other act on the part of the defendant would have been required. It was 
the last act depending upon himself towards the payment of the money, and 
therefore it ought to be considered as an attempt.” 


But this attempt to find an arbitrary rule must also be dismissed. 
The test loses sight of the real reason for punishing attempts, that 
is, the danger to the public. Very many punishable attempts 
fail of success though not interrupted by natural causes or by 
other persons than the defendant, for instance, shooting at an 
enemy with an ill-aimed pistol; on the other hand, many acts are 
punishable though to attain success they must be followed by other 
acts of the defendant himself, as in the series of cases on attempts 
to commit burglary and arson, stated later. Indeed, all the cases 
where a man is punished for attempt though he repented and gave 
up his project before success are opposed to the proposed test.! 

The true doctrine has been so well stated by Mr. Justice 
Holmes that it is unnecessary to do more than quote his words: ? 


“An act may be done which is expected and intended to accomplish a 
crime, which is not near enough to the result to constitute an attempt to 
commit it, as in the classic instance of shooting at a post supposed to be a 
man. As the aim of the law is not to punish sins, but is to prevent certain 
external results, the act done must come pretty near to accomplishing that 
result before the law will notice it. But, on the other hand, irrespective of 
the statute, it is not necessary that the act should be such as inevitably to 
accomplish the crime by the operation of natural forces but for some casual 
and unexpected interference. It is none the less an attempt to shoot a man 
that the pistol which is fired at his head was not aimed straight, and there- 
fore, in the course of nature, could not hit him. Usually, acts which are 
expected to bring about the end without further interference on the part of 
the criminal are near enough, unless the expectation is very absurd. . . . Every 
question of proximity must be determined by its own circumstances, and 
analogy is too imperfect to give much help. Any unlawful application of 
poison is an evil which threatens death according to common apprehension, 
and the gravity of the crime, the uncertainty of the result, and the serious- 
ness of the apprehension, coupled with the great harm likely to result from 
poison, even if not enough to kill, would warrant holding the liability for an 
attempt to begin at a point more remote from the possibility of accomplish- 
ing what is expected than might be the case with lighter crimes. . . . In the 


_ 1 See particularly Glover v. C., 86 Va. 382, 10 S. E. Rep. 420; R.v. Goodman, 22 
U.C. C. P. 338. 
2 In C. v. Kennedy, 170 Mass. 18, 20, 48 N. E. Rep. 770. 
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case of crimes exceptionally dealt with or greatly feared, acts have been 
punished which were not even expected to effect the substantive evil unless 
followed by other criminal acts ; e. g. in the case of treason (Fost. Crown 
Law, 196 ; Rex v. Cowper, 5 Mod. 206), or in that of pursuit by a negro 
with intent to commit rape (Lewis v. State, 35 Ala. 380).” 


The act of attempt to be punishable must be more than mere 
preparation; a step must be taken which can be regarded as the 
beginning of the actual commission of the crime intended! In 
the leading case? on the subject Field, C. J., said: 


“ Preparation consists in devising or arranging the means or measures 
necessary for the commission of the offense; the attempt is the direct 
movement toward the commission after the preparations are made.” 


The difference between an act of preparation and an attempt is 
merely one of degree, and is exceedingly difficult to apply. In 
People v. Murray*® the charge was an attempt to contract an 
incestuous marriage ; the defendant eloped with his niece, and tried 
to secure a magistrate to perform the ceremony; it was held that 
a punishable attempt had not been committed. In United States 
v. Stephens‘ the charge was an attempt to introduce liquor into 
Alaska; the defendant sent to San Francisco an order for liquor 
to be shipped to him in Alaska; he was discharged. In United 
States v. Riddle® a false invoice was made by the exporter in 
Liverpool with intent to defraud the revenue; it was held not 
to be an attempt to defraud. On the other hand, in Regina v. 
Cheeseman’ a servant who, intending later to steal his master’s 
property, put it to one side so that he could easily make way with 
it, was held guilty of an attempt to steal. In Cunningham v. State ® 
the defendant had had sent to him and had received from the ex- 
press company certain printed forms of auditor’s warrants with 
stamps for impressing the auditor’s seal; he was held guilty of an 


1 U.S. v. Stephens, 8 Sawy. 116; P. v. Murray, 14 Cal. 159; Jackson v. S., 103 Ga. 
417, 30 S. E. Rep. 251; Sipple v. S., 46 N. J. L. 197; Lovett v. S., 19 Tex. 174. 

2 P. v. Murray, supra. 

3 14 Cal. 159. 

* 8 Sawy. 116. 

§ 5 Cr. 311; acc. U. S. v. Twenty-eight Packages of Pins, Gilp. 306. 

® For other instances of mere preparation, see P. v. Compton, 123 Cal. 403, 56 Pac. 
Rep. 44; Brown v. S., 95 Ga. 481, 20 S. E. Rep. 495; Lovett v. S., 19 Tex. 174. 

T 9 Cox C. C. 100. 

See P. v. Mann, Rep. 182. 

* 49 Miss. 685. 
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attempt to forge auditor’s warrants. In Regina v. Brown! the 
court intimated that merely drawing a loaded pistol from the 
pocket for the purpose of killing is a punishable attempt to kill? 
In People v. Stites* the defendant procured a dynamite bomb 
and started from his house to put it on the railroad track, but was 
arrested at some distance from the track; he was held guilty of an 
attempt to obstruct the track. In Territory v. Reuss‘ the defend- 
ant put a lighted bomb on the porch of a house and attempted to 
call an inmate of the house to the door; this was a punishable 
attempt to kill.© In several cases it has been held that where the 
defendant made false representations for the purpose of getting 
property, but the deceit was discovered before the property was 
given up, he was guilty of an attempt to obtain by false pretences.® 

A series of cases on indictments for attempt to commit arson 
illustrate the nice distinctions required. The defendant bought 
matches to set the fire ; he cannot yet be punished.’ He solicited 
another to burn and furnished him with materials; there is no 
punishable attempt. He prepared combustibles at the house, 
went to a third party, solicited him to set the fire, and started with 
him toward the house. Query — whether a punishable attempt has 
been committed.? The combustibles were arranged and another 
who was on the spot was solicited to light it; the attempt is pun- 
ishable.” The defendant himself having arranged the combustibles 
lit a match, which went out," or lit a candle and placed it among 


1 10 Q. B. D. 381, §2 L. J. M.C. 49, 48 L. T. Rep. 270, 31 W. R. 460, 15 Cox C. C. 
199, 47 J. P. 327. 

2 In the similar case of Burton v. S., 109 Ga. 134, 34 S. E. Rep. 286, where the 
pistol was caught in the coat lining, it was held not to amount to an assault with intent 
to kill. 

® 75 Cal. 570, 17 Pac. Rep. 693. 

* 5 Mont. 605. 

5 For other cases where the act had gone far enough to be punishable see R. v. 
Chapman, 1 Den. C. C. 432; Lewis v. S., 35 Ala. 380; Clark v. S., 86 Tenn. 511, 
8 S. W. Rep. 145. 

® R. v. Ball, C. & M. 249; R. v. Eagleton, Dears. 515, 24 L. J. M. C. 158, 3C. L. R. 
1145, 1 Jur. N. Ss. 940, 4 W. R. 17, 6 Cox C. C. 559; R. v. Rigby, 7 Cox C.C. 507; R. 
v. Cheeseman, L. & C. 140, 31 L. J. M. C. 89, 8 Jur. N. Ss. 143, § L. T. Rep. 717, 10 
W. R. 255, 9 Cox C. C. 100; R. v. Hensler, 22 L. T. Rep. 691, 19 W. R. 108, 11 Cox 
C. C. 570. 

7 R. v. Taylor, 1 F. & F. 511 (semble). 

8 McDade v. P., 29 Mich. 50; S.v. Bowers, 35S. C. 262, 14 S. E. Rep. 488. Contra, 
McDermott v. P., 5 Park. Cr. 102; P. v. Bush, 4 Hill 133 (statutory). 

* It is punishable under the statute: C. v. Peaslee, 177 Mass. 267, 59 N. E. Rep. 55. 

0 S. v. Hayes, 78 Mo. 307. 
1 R. v, Taylor, 1 F. & F. 511; R. v. Goodman, 22 U, C. C. P. 338. 
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the combustibles,! or actually lit the combustibles,? he has com- 
mitted a crime. 

Another interesting series of cases is upon indictments for 
attempt to commit burglary. The defendant takes an impression 
of a lock of the house in order to get a false key made; he is not 
yet guilty of a criminal attempt.2 He procures tools and meets 
a confederate at a distance from the house; he is not guilty He 
hires a hack to go to the house; he is not guilty.5 He reaches 
the house and looks at it to examine it; not guilty.6 He carries 
his tools to the house, lays them down, and goes to get a tool he 
had forgotten,’ or examines the house to pick out a fit place to 
break ;® guilty. He breaks down the gate of the yard; ® he goes 
up the steps to the porch; ™ he tries to break open the door;" he 
breaks glass in the window; * he breaks open the door and fires 
into the house ; !* he is undoubtedly guilty. 

Other series of cases in which the line between preparation and 
punishable attempt has been considered are cases of attempted 
poisoning,“ and of attempting to rescue a prisoner.® 

It seems to be clear that the common-law misdemeanor of 
attempting to commit an offense cannot be accomplished by the 
solicitation of another to do an act. Attempt is the act of one who 
is himself to commit the intended offense, and if the offense is 
committed he will become principal; solicitation is the act of one 
who means to secure another to commit the intended offense, and 
if the offense is committed he will become (in case of a felony) 
accessory before the fact. A solicitor to a crime which he does 


1S. v. Johnson, 19 Ia. 230. 
2 S. v. Dennin, 32 Vt. 158. 
8 In Griffin v. S., 26 Ga. 493, he was held guilty of a statutory attempt ; sed quere. 
# P. v. Youngs, 122 Mich. 292, 81 N. W. Rep. 114. 
5 Groves v. S., 42 S. E. Rep. 755 (Ga.). 
6 R. wv. McCann, 28 U.C.Q.B. 514. 
7 P. v. Lawton, 56 Barb. 126 (perhaps statutory). 
8 P. v. Sullivan, 173 N. Y. 122, 65 N. E. Rep. 989. 
» C. v. Smith, 6 Phila. 305. 
10 C, v. Clark, 20 Phila. 395, 10 Pa. Co. Ct. 444, 48 Leg. Int. 450. 
11 S. v, Jordan, 75 N. C. 27. Contra, Fonville v. S., 62 S. W. Rep. 573 (Tex. Cr.). 
12 R. v. Spanner, 12 Cox C. C. 155; C. v. Shedd, 140 Mass. 451, 5 N. E. Rep. 254. 
18 S. v. Montgomery, 109 Mo. 645, 19 S. W. Rep. 221. 
14 Peebles v. S., 101 Ga. 585, 28 S. E. Rep. 920; R. v. Dale, 6 Cox C. C. 14; C. v. 
McLaughlin, 105 Mass. 460; C. v. Kennedy, 170 Mass. 18, 48 N. E. Rep. 770. 
16 Patrick v. P., 132 Ill. 529, 24 N. E. Rep. 619; P. v. Webb, 127 Mich. 29, 86 
N. W. Rep. 406. 
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not intend to join in actually committing is therefore not guilty of 
an attempt. 

Thus in Regina v. Williams,” an indictment for attempt to admin- 
ister poison by giving the poison to X, who knew its nature, with 
directions to administer it, it was held that the defendant must be 
discharged ; but upon a subsequent indictment for a misdemeanor 
unnamed (obviously for a solicitation) the defendant was con- 
victed.® 

In several states a statutory definition of attempt has been 
adopted, to the effect that whoever shall attempt to commit an 
offense ‘‘ and in such attempt shall do any act towards the com- 
mission of such offense” shall be guilty of a crime. Under this 
statute, solicitation, at least when united with any acts of mere 
preparation, has been held a punishable attempt. 

In considering whether an attempt has gone far enough to 
justify punishment it is immaterial that the defendant may volun- 
tarily desist from his attempt before it succeeds. If his attempt 
went far enough to become dangerous to the public and therefore 
criminal, he had become guilty of a crime, and his subsequent 
repentance and withdrawal from the crime, whether voluntarily 


or from fear of detection, could not purge his guilt.6 Even if 
he went further and himself prevented the consummation of the 
attempt, he would still remain guilty of what he had actually done. 


IV. SUCCESS OF THE ATTEMPT. 


If an attempt succeeds, it cannot be punished as an attempt; for 
in the nature of things a mere attempt must be unsuccessful. If, 
therefore, at the trial of an indictment for attempt the evidence 
proves that the crime intended has been committed, there must be 


1 R. v. Williams, 1 C. & K. 589, 1 Den. C.C. 39 (but see R. v. Clayton, 1 C. & K. 
128, contra, on the ground that in misdemeanors all parties are principals — a doctrine 
which, however, does not mean that all parties are really actors); McDade v. P., 29 
Mich. 50; P. v. Youngs, 122 Mich. 292, 81 N. W. Rep. 114; Stabler v. C., 95 Pa. St. 
318, 40 Am. Rep. 653; Hicks v. C., 86 Va. 223, 9 S. E. Rep. 1024; S. v. Butler, 8 
Wash. 194, 35 Pac. Rep. 1093. 

2 Supra. 

8 CRESSWELL, J., in R. v. Roberts, Dears. 539, 25 L. J. M. C. 17. 

* Griffin v. S., 26 Ga. 493; C. v. Peaslee, 177 Mass. 267, 59 N. E. Rep. 55 (semedie) ; 
S. v. Hayes, 78 Mo. 307; P. v. Bush, 4 Hill 133; McDermott v. P., 5 Park. Cr. 102; 
S. v. Bowers, 35 S. C. 262, 14 S. E. Rep. 488. Contra, P. v. Youngs, supra. 

5 Taylor v. S., 50 Ga. 75 (semble) ; S. v. Elick, 7 Jones (N. C.) 68; Glover v. C., 
86 Va. 382, 10 S. E. Rep. 420; R. v. Goodman, 22 U. C. C. P. 338. 
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an acquittal.! The success of an attempt, however, means the ac- 
complishment of the entire act intended, not the attainment of a de- . 
sired result. The defendant, intending to obtain property by false 
pretenses, made the pretenses and got the property; but the pre- 
tenses not being believed, the property was not given as a result of 
the pretenses, but for some other reason. The desired end has 
been attained without substantive crime ; but the attempted criminal 
act not having been accomplished, the defendant is guilty of a 
criminal attempt.? 

If, however, an attempt made in one jurisdiction succeeds in a 
different jurisdiction, there would seem to be no reason for re- 
fraining from punishing the attempt. The crime has been com- 
mitted, the state injured, the injury is not merged in a greater 
offense ; the attempt must be punished, or the offender will escape 
punishment, at least in this jurisdiction. And such appears to be 
the law? 

H. Beale, Fr. 


1 R. wv. Nicholls, 2 Cox C. C. 182; Graham v. P., 181 Ill. 477, 55 N. E. Rep. 179. 
So of solicitation: R. v. Luddington, 9 C. & P. 79. 

2 R. vw. Mills, 7 Cox C. C. 263 (seméle); R. v. Hensler, 22 L. T. Rep. 691, 19 W. R. 
108, 11 Cox C. C. §70; P. v. Gardner, 144 N. Y. 119, 38 N. E. Rep. 1003. 

3 R. v. Krause, 18 T. L. Rep. 238, 66 J. P. 121 (solicitation) ; Regent v. P., 96 Ill. 
App. 189 (conspiracy) ; S. v. Terry, 109 Mo. 601, 19 S. W. Rep. 206 (seméie). 
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Tue Lottery Case. — With the exception of the Insular cases no de- 
cision of the Supreme Court in recent years has elicited so much comment 
as that lately handed down in the case of Champion v. Ames, 23 Sup. 
Ct. Rep. 321. The case, which came up on habeas corpus proceedings, 
decides that section one of the Act of 1895, prohibiting the transmission 
of lottery tickets between states, is not unconstitutional as applied to one 
who, for the purpose of disposing of them, causes gambling tickets having 
a commercial value to be carried from Texas into California by means of 
a common carrier engaged in interstate commerce. 

In considering the case three points are to be borne in mind: first, that, 
unlike the vast majority of cases, the question of the power of a state to 
control commerce is only indirectly raised ; second, that Congress has acted 
by an express declaration, and not by silence ; and third, that the decision 
of the case necessarily includes a definition of the term “commerce.” With 
respect to the first point it has been objected that, as this decision gives 
Congress power to legislate upon the subject, all state legislation will be 
invalidated, and consequently Congress can force lottery tickets upon a 
state against its will. This is probably true, but it does not seem much 
more calamitous than that by mere silence Congress can force liquor down 
a state’s unwilling throat. Zeisy v. Hardin, 135 U.S. 100. With regard 
to the extent of the direct power of Congress over interstate commerce the 
minority objected that the power to regulate does not include the power 
to destroy, and further that Congress has no police power. The first objec- 
tion seems to be answered by a century’s acquiescence in the embargo 
cases ; the second by the argument that the power to regulate should not 
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be cut down merely because a certain Act, besides regulating, happens also 
to protect the morals or health of the community. 

The cardinal objection, however, which is made to the principal case, is 
that the transaction was not “commerce.” In defining this term Chief 
Justice Marshall has said that it is more than traffic, it is intercourse ; and 
the cases have decided that it includes navigation, and the transportation 
of persons. Gibbons v. Ogden, 9 Wheat. (U.S. Sup. Ct.) 1; Head Money 
Cases, 112 U. S. 580. But both text-writers and courts have united in 
declaring that only when there is a prospective sale, barter, or exchange 
does the term include the transportation of property. See 2 Story, Const. 
§ 1061, note; Hooper v. Cal., 155 U.S. 648. It may well be doubted 
whether a broader definition will not eventually prevail. For, if to carry 
a person for hire is commerce — as it unquestionably is — the same should 
logically be true of the carriage of property for hire. The mere payment 
of compensation, irrespective of any sale or exchange, or of the status of 
the transporter as a common carrier, results in a commercial transaction. 
In the principal case, however, it was urged that as these tickets were not 
legally vendible in either California or Texas they were not subjects of com- 
merce, and that they could not be made such merely through transportation 
by a carrier. To these arguments there are two valid replies: first, that 
traffic in forbidden articles does exist in fact, and therefore, as commerce is a 
question not of law but of fact, does constitute commerce ; and second, that 
the existence of commerce is often determined not so much by the intrinsic 
nature of the thing carried as by the nature of the instrumentality of car- 
riage. In accord with this view is a recent statement by the Supreme 
Court that “transportation for others, as an independent business, is com- 
merce, irrespective of the purpose to sell or retain the goods which the 
owner may entertain. ...” Hanley v. Kansas, etc., Ry. Co., 23 Sup. Ct. 
Rep. 214. In this connection, however, it is imperative to note that a 
party who merely ships goods subject to interstate commerce does not 
thereby necessarily become engaged in interstate commerce. idd v. 
Pearson, 128 U. S. 1. 

In fact, this distinction is really decisive of the principal case. Lottery 
companies are not engaged in interstate commerce, and are therefore sub- 
ject to control by the state ; lottery tickets when sent beyond the state are 
subjects of interstate commerce and therefore within the control of Con- 
gress. Technically the decision stands for this, and nothing more. Broad] 
it is another sign of the times. Taken with the rejuvenation of the Sher- 
man Act by the Addyston Pipe Company case, the recent beef-trust decision, 
the energy of the government as exemplified by its prosecution of the 
Northern Securities Company, and the establishment of the Department of 
Commerce, it marks the tendency towards an obliteration of state lines and 
a centralization of power in the federal government. 


FRAUD WITHOUT DAMAGE AS GROUND FoR ReEsciss1on. —In spite of 
the vast amount of judicial consideration of the subject of fraud, it has 
apparently remained for a recent case to raise the interesting question 
whether a suit for rescission on the ground of fraud may not be maintained 
although there is no damage to the plaintiff, when there is damage to a 
third party. The plaintiff had made an oral agreement with his neighbor 
not to sell his summer residence to anyone who would use it for an improper 
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purpose. To carry out this moral obligation, he refused to sell to the 
defendant. Thereupon the latter employed an agent, who, by fraudulently 
representing that his purchase was for an unobjectionable third person, 
obtained a deed, and conveyed over to the defendant. The plaintiff 
received his own price for the property, but in spite of the absence of dam- 
age to the plaintiff, the court set aside the deed. Brett v. Cooney, 53 Atl. 
Rep. 729 (Conn.). 

It is well settled that if in this case conveyance had not yet been made, 
a court of equity would have refused the defendant specific performance. 
Kelly v. Central Pac. R. R. Co., 74 Cal. 557. But a reason sufficient to 
justify such a refusal would not necessarily be sufficient to warrant affirma- 
tive relief as in the principal case. Cadman v. Horner, 18 Ves. 10. On 
the contrary, the law is usually stated to be that where the plaintiff has 
suffered no damage, affirmative relief will be given neither at law nor in 
equity. See 1 BiczLow, Fraup 540; see also Mahoney v. Whyte, 49 Im. 
App. 97: 

Where there has been no damage’to anyone, it is admitted that no action 
of any kind can lie. A plaintiff cannot sue for damages, for he has suffered 
none. He cannot sue to rescind and set aside the deed, for equity will not 
move in an idle suit: substantial interests must be involved. But where 
there is damage to someone, the reason of the rule in this latter case is 
satisfied. Given a plaintiff defrauded, an equity affecting the conscience of 
the defendant, and a serious injustice to be corrected, it seems a decree 
should issue. The fact that the person protected is a third party should 
make no difference. The third party must of course be without a remedy 
of his own. Thus relief was refused in Dawson v. Graham, 48 Ia. 378, 
and in Union Bank v. Osborne, 4 Humph. (Tenn.) 413. But if he is help- 
less, every dictate of conscience would urge a court of equity to assist the 
defrauded plaintiff in his efforts to relieve him. The only possible objection 
to so equitable a result would be some contrary claim in the defendant ; 
but he, certainly, neither has an absolute right to retain the results of his 
fraud, nor deserves any tenderness at the hands of the court. 

On this reasoning the principal case is believed to be sound. No decision 
directly against it has been found. It is authority for the proposition that 
though there can be no action for fraud without damage, yet in cases of 
rescission the damage need not always be damage to the plaintiff. 


INTERCHANGE OF Majority SrockK sy CORPORATIONS TO SECURE TO 
EacH THE CONTROL OF THE OTHER. — The exceptionally liberal policy of 
New Jersey toward her own corporations having the power of holding stock 
in other corporations seems to have suffered a modification in a recent 
decision of the Court of Chancery in that state. The Prudential Insurance 
Company of America, a New Jersey corporation, has power to “ purchase ”’ 
stock in other corporations “for investment.” A majority of its stock is 
owned by its directors, several of whom are also on the board of the Fidelity 
Trust Company, another New Jersey corporation. An agreement was 
entered into by the two boards by which the Fidelity Company was to 
double its capital stock and turn over the entire new issue to the Prudential 
Company, which already owned one-third of the original stock. At the 
same time the directors of the Prudential Company were to sell from their 
holdings in that company a majority of its stock to the Fidelity Company. 
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The ultimate purpose was to secure to the existing directors of the Pruden- 
tial Company and the successors whom they should name permanent con- 
trol of its affairs. This was to be accomplished by having the annual meet- 
ings of the Prudential Company before those of the Fidelity Company, so 
that the board of the latter company would always be elected by the board 
of the former and would in turn re-elect the old directors of the former. 
Two minority stockholders of the Prudential Company sought to restrain 
their directors from carrying out the plan, and an injunction was granted. 
Robotham v. Prudential Ins. Co. of America, 53 Atl. Rep. 842. The main 
ground of the decision was that the plan was u/fra vires, and in breach of 
the duty of the directors, as fiduciaries, to the minority stockholders. . 

It is well settled that directors are in a fiduciary relation to the stock- 
holders, and must manage corporate affairs strictly in the interest of all. 
Wardell v. Union Pacific R. R. Co., 103 U. S. 651. Any arrangement 
whereby the voting power is separated from the beneficial interest in the 
stock is obviously likely to be injurious to the interests of the other stock- 
holders, and unless it can be shown to be for the best interests of all con- 
cerned, and not in furtherance of the plans of any faction, the arrangement 
is illegal and will be enjoined. <Xreiss/ v. Distilling Co. of Am., 61 N. J. 
Eq. 5. Indeed it has been held that every stockholder is entitled to the 
benefit of the judgment of every other stockholder in the management of 
the corporation. Shepaug Voting Trust,60 Conn. 576. If the arrangement 
in the principal case had been completed, the directors of the Prudential 
Company need have held only enough shares to qualify. All the vices of 
the voting trust or pool would thus have been present, with the added feature 
that the scheme would have been irrevocable and self-perpetuating. There 
was no imputation of fraud in fact, but it is clear that the plan was mainly, 
if not entirely, for the benefit of the majority stockholders at the expense 
of the minority. As a result of it the effective voting power of the minority 
would have been forever lost, and the value of their shares consequently 
much diminished, the potentiality of control being very valuable, especially 
in the case of a corporation with a large surplus to be invested. It seems 
clear that the use of several millions of the corporate funds to effect such 
an arrangement was a violation of the rights of the minority stockholders, 
and was properly enjoined. 

The court took the position that the authority to “ purchase ” stock con- 
ferred the right, not to subscribe for a new issue of stock, but only to buy 
shares already on the market. This seems to be a very narrow construction, 
in view of the fact that the result is precisely the same in both cases, and that 
it is frequently much more advantageous to acquire stock by subscription 
than to buy it later. No other authority seems to go to this length, although 
one case has been found holding that such power did not authorize sub- 
scription for stock in a corporation later to be formed. Commercial Fire 
Ins. Co. v. Burns, 99 Ala. 1. 

It was also held, and it would seem properly so, that this use of the 
corporation funds was not an “investment,” because the purpose was in 
no wise to secure from it an income. 


ALTERATION OF PRINCIPAL OBLIGATION OR VARIATION OF RISK AS 
DEFENSE TO SURETY. — A somewhat extreme application of the doctrines 
regarding variation of a surety’s risk is presented in a late Arkansas case. 
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The defendant was surety on a building contract which contained a clause 
providing that the employer might direct changes as the work progressed. 
A change was made, with the contractor’s consent, which, while material, 
did not affect the fundamental features of the contract. It was held that 
the clause authorizing changes referred only to minor details of the work 
and that the surety was discharged. rfurth et al. v. Stevenson, 72 S. W. 
Rep. 49. The case applies the general rule that a surety is released when- 
ever the risk assumed by him has without his consent been increased. 
This principle seems often to have been somewhat confused, in terminology 
at least, with the entirely distinct doctrine that a surety is discharged if the 
principal obligation is altered. 

The term alteration in this connection is strictly applicable only to actual 
changes upon the face of a written instrument. See Bouv. Law Dict. sud 
tit. Alteration. The general rule regarding alteration is that, if material, it 
entirely avoids the instrument. Master v. Miller, 4 D. & E. 320, 330. In 
the case of specialties this rule would seem, in its origin at least, to be based 
on the technical common law principle that the obligation of a specialty has 
no existence apart from the document itself. Material alteration of the 
document would, therefore, be destruction of the obligation itself. Pigot’s 
Case, 11 Co. 26b. The courts, however, have finally held that all written 
instruments are alike avoided by alteration. Master v. Miller, supra. See 
De Cotyar, Law or GuaRANnTEES, 3rd ed. 383. This broad rule seems to 
be founded, not on any technical doctrine, but upon considerations of 
policy, — that an obligee who has altered the instiument, or at least failed 
to preserve it unaltered, has thus destroyed the best evidence of the obliga- 
tion, and may not bring forward secondary evidence of its contents against 
the ever-favored surety. Wood v. Steele, 6 Wall. (U. S. Sup. Ct.) 80. 
GREENL. Ev. 16th ed. § 565. These rules, however, have been relaxed 
by the courts where the obligee has not acted fraudulently. Cvroswell v. 
Labree, 81 Me. 44; see BRANDT, SURETYSHIP, 2nd ed. § 378. 

On the other hand, variation of risk as a defense is based merely on the 
obvious principle that a surety shall not be held to a liability which is unfair 
or which lies outside his contract. In one class of cases, the defense seems 
to be available at law; in another, only in equity. The former cases are 
chiefly those in which the principal debtor and the creditor agree, without 
the consent of the surety, upon a modification of an original parol con- 
tract. If such change in the contract would in any respect increase the 
surety’s risk, he may, under a legal plea, secure a complete discharge. 
Whitcher v. Hall, 5 B. & C. 269. As an equitable defense, variation seems 
available in any case in which, though the principal obligation may remain 
unchanged, a transaction takes place between the principal debtor and the 
creditor which might operate unfairly as against the surety. Calvert v. 
London Dock Co., 2 Keen 638. A common example of this is presented 
by cases in which the creditor releases security which he holds for the prin- 
cipal debt. In applying the doctrine, however, equity will look to the sub- 
stantial justice of the situation, and will accordingly still hold the surety liable 
in so far as the transaction complained of could not have caused him 
damage. Dunn v. Parsons, 40 Hun (N. Y.) 77. 

The principal case is clearly one of variation of risk, and, assuming the 
accuracy of the court’s interpretation of the clause regarding changes, the 
holding that a complete defense exists at law cannot be disputed. As to 
the question of interpretation, the case is more doubtful. It would seem 
that the object of the clause was to secure a flexibility very desirable in such 
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contracts, and that a less strict interpretation might, consistently with fair- 
ness to the surety, have more nearly effectuated the intention of the parties. 
Cf. Drumheller v. Am. Surety Co., 71 Pac. Rep. 25 (Wash.). 


COMPENSATION OF ASSISTANT PROSECUTOR BY PRIVATE PARTIES. — 
Under the old common law both in England and America prosecution for 
crimes was left to counsel employed by private parties except in cases where 
the state was directly interested. Now, however, statutes giving to public 
prosecutors exclusive control of prosecution, except for certain minor offenses, 
are universal throughout the United States. An interesting question arising 
out of this change was recently discussed in the Montana courts. It 
was held that a district attorney may during the trial receive assistance 
from counsel privately employed and compensated. State v. Tighe, 71 
Pac. Rep. 3. One judge dissented on the ground that, “The private 
attorney’s client is a stranger to the action. The private attorney represents 
vengeance. The state’s attorney paid by the people is expected to repre- 
sent justice.” Some courts agreeing with this dissenting opinion maintain 
that to allow privately employed assistants to appear for the state is incon- 
sistent with our theory of criminal prosecution, besides being impliedly 
prohibited by statutes forbidding the taking of private fees by district 
attorneys. Bzemel v. State, 71 Wis. 444. The weight of authority, how- 
ever, even where such statutes exist, is clearly in accord with the principal 
case. State v. Bartlett, 55 Me. 200; Keyes v. State, 122 Ind. 527. 

Under the old law compensation necessarily came from private sources 
in many cases. The private employment of assistant prosecutors was thus 
proper formerly, and there has been no express prohibition of the prac- 
tice since. The only question then is whether the change in our system of 
prosecution for crime has impliedly excluded all private interference and 
aid. Criminal prosecution is now strictly an affair of the state. It is and 
always must be under the control of counsel employed by the government, 
and they as public officers cannot delegate their power. The ideal, it may 
be said, toward which our law is tending is the elimination of the idea of 
individual vengeance. ‘The prosecuting attorney should seek the conviction 
and punishment of the prisoner, not for the satisfaction of the injured persons, 
but for the protection of society and the effect on the criminal himself. 
As a representative of the state he seeks the promotion of justice and 
occupies a position similar to that of the judge. In the management and 
the withdrawal of prosecutions he has important discretion. That he may 
be free to act in accordance with justice and the public interests he must 
remain independent and free from all obligation to the parties interested in 
securing convictions. The private employment of an assistant, it is urged, 
will inevitably introduce into the prosecution an undesirable element of 
partisanship. 

In such an argument there is undoubtedly much force. If, however, 
the official public prosecutor himself is forbidden to receive compensation 
from private parties, and is left in full control, the policy underlying the 
statutes would seem to be well satisfied. The interest of the state will then 
be the paramount influence. ll that the private attorney can do is to help 
forward that interest and so incidentally to satisfy his client. It is desirable 
that the state’s attorney should be allowed to receive all necessary aid that 
he may successfully prosecute the guilty. Justice is best promoted, not by 
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a judicial impartiality on his part, but by a vigorous and carefully prepared 
presentation of his side of the case. It is doubtful, also, whether the theory 
that the state is the sole party in interest is sound. The injured parties as 
individuals have surrendered their natural right of punishment to the state, 
but it would seem that they retain an interest in the state’s enforcement 
of that right. In some measure, then, the prosecutor represents them, and 
is under an obligation to accept their aid, that their wrongs may be requited 
and their future protection secured. Such participation cannot be demanded 
as an absolute right, but it seems desirable that the court should have dis- 
cretion to allow it at the request of the district attorney. 


PAYMENT OF ForGED BILts sy DRawek. — The rule has been laid down, 
and is regarded as well settled, that a drawee accepts or pays at his peril 
a forged bill in the hands of a holder in due course. Price v. Neal, 
3 Burr. 1354. The most satisfactory explanation of this doctrine yet ad- 
vanced seems to be that, as between two persons with equal equities, one of 
whom must suffer, the one having legal title should prevail. See 4 Harv. 
L. Rev. 299. From this explanation writers on quasi-contracts have dis- 
sented, urging that the drawee should be allowed a recovery against the 
holder, as of money paid under a mistake of fact. See KEENER, QuASI- 
Contr. 154-158. In support of this latter contention it is pointed out that 
the holder suffered his loss when he gave value for a worthless piece of 
paper, and that in retaining the money paid him by the drawee, he simply 
makes his loss good at the expense of one against whom he has acquired 
no claim whatever; in short, that the equity of the holder is an equity 
against his transferrer alone, and thus is not involved in the case at all. This 
criticism of the theory of “ equal equities,” as explaining the doctrine of Price 
v. JVeal, seems to proceed on a misinterpretation. There are no equal 
equities involved, in the sense of equitable claims against the same person 
in respect to the same res. The doctrine simply means that, as between 
parties equally meritorious, a legal title will not be disturbed. Both parties 
have paid out their money under an innocent mistake as to the same fact ; 
but the holder now has legal title to the money he has received or, in case 
the bill has been only accepted, to the contract obligation to pay. Conse- 
quently there is no reason in equity for depriving him of that legal title. 

If, however, for any reason the parties are not equally meritorious, the 
principle does not apply. In a recent Washington case the holder bought 
without inquiry or identification checks presented by an unknown man. 
The drawee paid the checks, but was allowed to recover the amount when it 
appeared that the checks were forged. Canadian Bank v. Bingham, 71 
Pac. Rep. 43. The holder’s negligence made him less meritorious than the 
drawee, and hence the case fell outside the doctrine of Price v. Meal. If 
however both parties are equally negligent, it is difficult to see how the 
plaintiff can recover. 

The cases where the transaction between the holder and the drawee is 
not a payment but a sale should be carefully distinguished. In such cases 
the holder impliedly warrants the genuineness of the instrument and should 
be held to his warranty. udder v. Smith, 1 C. & P. 197. 
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LimiTaTIONS ON PowER OF Court To Direct VERDICT. — In almost every 
jurisdiction it is stated without qualification that the court will direct a ver- 
dict for one party, when, if the jury should find for the other, a new trial 
would be granted. A remarkable decision recently handed down by the 
Supreme Court of Missouri shows the extreme result which may be reached 
by the logical application of this unqualified test. A so-called “ magnetic 
healer” in suing for libel introduced many witnesses who testified that thy 
had been cured by his treatment. On appeal it was heldthat th ia!’ ge 
erred in refusing to direct a verdict for the defendant; that ~ evi- 
dence tends to prove what the court “knows” to be an impu . there 
is no question for the jury, even though a cloud of witnesses swear to it. 
Weltman v. Bishop, 71 S. W. Rep. 167. Insufficiency of evidence, or lack 
of credibility of witnesses, is undoubtedly a proper ground upon which to 
grant a new trial. Ifthe same rule is to apply to the case of directing a 
verdict, it becomes strictly true that before there is a right to a trial by jury 
the court must be convinced, taking into consideration the sufficiency of the 
evidence and the credibility of the witnesses, that there is presented a ques- 
tion upon which reasonable men may differ. See 6 Harv. L. REv. 125. 

The courts seem to have drifted into their present attitude on the question 
of directing a verdict without realizing its contrariety to certain other principles 
which they have expressly or tacitly recognized at the same time. Owing 
to the fact that the practice of directing a verdict has siicceeded the old de- 
murrer to evidence, it has frequently been stated that in directing a verdict 
the truth of the evidence and of all reasonable inferences which may be 
drawn from it is admitted. Schuchardt vy. Allens, 1 Wall. (U. S. Sup. Ct.) 
359, 370 ; Mynning v. Detroit, L. & N. R. R. Co.,64 Mich. 93. Further- 
more it is often said that the credibility of the witnesses is entirely for the 
jury. Gannon v. Laclede Gas Light Co., 145 Mo. 502. Again, in the 
states generally there are statutes forbidding a judge to express any opinion 
as to the weight of the evidence. See Norris v. Clinkscales, 47 S. C. 488. 
Finally, there is the recognized constitutional right to trial by jury. This con- 
stitutional safeguard is of little substantial value if the jury is not to pass 
upon the weight of the evidence or the credibility of the witnesses. When 
a new trial is granted, it may be said that there is no denial of this right, for 
there is another jury trial. The same, however, cannot be urged in favor 
of directing a verdict, unless the upper court happens to reverse the ruling 
of the trial court. Furthermore, though the practice of granting new trials 
may be supported on the ground that it existed at the time the constitu- 
tional provisions were adopted, the present practice of directing verdicts, 
having grown up in the last half-century, cannot be regarded as impliedly 
recognized by the constitutions. 

Because of these objections, the courts, in one state at least, have held 
that a verdict cannot be directed so long as there is a “ scintilla” of evi- 
dence for the jury to consider. Cincinnati St. Ry. Co. v. Wright, 54 Oh. 
St. 181. A more reasonable view is laid down by an early Massachusetts 
case to the effect that a verdict will not be directed unless the evidence is 
such that the court would set aside any number of verdicts based upon it. 
Denny v. Williams, 5 Allen 1. In Wisconsin the courts direct a verdict 
only when the evidence and all reasonable inferences from it, if true, would 
not support a verdict as a matter of law. The credibility of the witnesses is 
entirely for the jury. O’Brien v. Chicago & N. W.R. R. Co., 92 Wis. 340. 
The most satisfactory rule, however, seems to be that adopted by the fed- 
eral courts, where the discretion of the judge is not restricted by statute. 
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When there is doubt as to the weight of the evidence or the credibility of 
the witnesses, the court may express an opinion and may even go into de- 
tail, but the final decision in this respect rests with the jury. Mt. Adams, 
etc., Ry. Co. v. Lowery, 74 Fed. Rep. 463. In this manner, while trial by 
jury is preserved intact, yet the jury may be restrained within the bounds of 
reason. See 21 Am. L. REv. 859. 


LIABILITY OF OCCUPIERS OF LAND FOR NEGLIGENCE. — It seems to be a 
commonly accepted opinion that a landowner is exempt, so far as acts 
upon his own land are concerned, from the general tort liability for damage 
resulting from want of care. His non-responsibility to trespassers is regarded 
as illustrative of his general status. On the other hand, his responsibilities 
to business visitors, licensees, etc., are regarded, not as applications of the 
fundamental principle that every man must use due care in his acts, but 
rather as obligations imposed upon the landowner only in exceptional 
cases. In their efforts to prove certain cases either within or without 
one of these exceptions, the courts have sometimes drawn confusing dis- 
tinctions. A social guest, for example, is not entitled to the protection 
that is accorded to one coming on business, though the former’s invitation is 
often the more apparent of the two, and though the business visitor may be 
regarded as willing to assume the greater risk. Southcote v. Stanley, 1 
H. & N. 247. On the other hand, the injustice which would result in 
many cases from denying recovery to a trespasser has led some courts to 
hold that even to him the occupier of land owes a rather vaguely defined 
duty of care. Cincinnati, etc., R. R. Co. v. Smith, 22 Oh. St. 227. The 
turn-table cases are familiar instances of the conflict of opinion in this 
branch of the law. See Frost v. Eastern R. R., 64 N. H. 220; Keffe v. 
Milwaukee, etc., R. R. Co., 21 Minn. 207. 

The length to which a court may go to fit a case to a rule was illustrated 
in a recent Maine decision. The plaintiff, who was waiting to enter the de- 
fendant’s exhibition grounds, was injured by a bullet, owing to the defend- 
ant’s negligence in the construction of a shooting gallery on the grounds. 
The court with great difficulty concluded that the plaintiff might be classed 
as a business visitor on the land, though he was not at the time on the de- 
fendant’s land, but on a near-by railroad platform. Zhorntonv. Maine State 
Agricultural Society, 53 Atl. Rep. 979. The case seems to involve a con- 
fusing extension of the class of business visitors ; but the result is undoubt- 
edly correct. It is believed that the general confusion in the subject may 
be avoided by reversing the usual point of view, namely, that the landowner 
is not liable save in exceptional classes of cases, and regarding him as subject 
to the ordinary responsibilities for all negligent acts, with such exceptions 
as public policy, or the circumstances of the case may require. Thus as a 
matter of policy it may be necessary to the proper enjoyment of land that 
the owner be not compelled to keep his land in a safe condition for tres- 
passers. Moreover, since trespassers are not ordinarily to be expected, due 
care under the circumstances may mean little or no care. On the other 
hand, since the same considerations of policy do not operate to an equal 
extent as against licensees and business visitors, and since their presence is 

more or less to be expected, the care required owing to the circumstances 
is greater, and accordingly the courts impose a greater responsibility. The 
rules of law applicable to these cases may be regarded as nothing more than 
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judicial generalizations as to what as a matter of fact is due care in each class 
of cases. According to this view, there would be no difficulty in holding a 
negligent defendant, as in the principal case, even though he could not be 
brought clearly within one of the established classes. The only peculiarity 
would be that the jury would have to determine the standard of due care, 
instead of having it settled for them as a matter of law. A few courts seem 
to assume the point of view contended for, though without a clear expres- 
sion of it. Some cases, for instance, appear to make an owner’s liability to 
business visitors depend on whether he had notice of their whereabouts at 
the time. Broslin vy. Kansas, etc., R. R. Co. 114 Ala. 398. Similarly the 
owner may be liable to a trespasser where trespassers are common and to 
be expected. South & North Ala. Ry. Co. v. Donovan, 84 Ala. 141. 
The circumstances relied upon would seem immaterial, except as they help 
to determine the standard of care. 


AVOIDING STATUTE OF LIMITATIONS BY ACKNOWLEDGMENT OF DEBT. — 
The apparent injustice of extinguishing a valid debt by a strict application 
of the statute of limitations led the courts at a comparatively early date to 
modify the effect of the statute by holding that any new promise to pay 
a debt thus barred revived the liability. The existing moral obligation 
was held a sufficient consideration to support the new promise. See Philips 
v. Philips, 3 Hare 281, 299. Subsequently, the mere acknowledgment of 
the existence of the debt was regarded as raising an implied promise to pay 
it. See Sigourney v. Drury, 31 Mass. 387. At first the theory by which 
the acknowledgment was regarded as reviving the debtor’s liability was 
apparently that the statute merely raised a presumption of payment which 
might be rebutted. Vew/in v. Duncan, 1 Harr. (Del.) 204. This, how- 
ever, was too palpable a fiction. The logical result of it would be that the 
statutory bar might always be removed by proof that the debt had not, in 
fact, been paid. This would have rendered the statute entirely nugatory ; 
consequently the whole theory has been generally discarded. A second 
theory suggested is that the acknowledgment is in effect merely a waiver 
of the statutory defense. To this explanation, however, there are several 
objections. In the first place, it is generally, though not universally, held 
that the new promise must be made before action brought, and not during 
the suit. Bradford v. Spyker’s Adm'r, 32 Ala. 134. Again, if the new 
promise be conditional in form, it need be fulfilled only according to its 
terms. Zanner v. Smart, 6 B. & C. 603. Furthermore, the statute imme- 
diately begins to run on the new promise as though it were an independent 
cause of action. Munson v. Rice, 18 Vt. 53. In the face of these objec- 
tions it would seem that the theory of waiver is untenable. The new 
promise is now considered as one of the essential elements on which the 
suit is founded. Krebs v. Olmstead, 137 Mass. 504. 

Just what has been required by the courts in order to avoid the effect of 
the statute has varied from time to time. At one period the courts, in- 
fluenced by the theory that the statute merely raised a presumption of pay- 
ment, allowed almost any admission of the debt to take the case out of the 
statute. Peters v. Brown, 4 Esp. 46; Bryan v. Horseman, 4 East 599. 
The modern cases, recognizing that the action is in reality grounded upon 
the new promise, have required something nearer a promise in fact. To-day 
an acknowledgment of indebtedness must be clear and distinct. Bei v. 
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Morrison, t Pet. (U. S. Sup. Ct.) 351. It must be made directly to the 
creditor. Wachter v. Albee, 80 Ill. 47. It must not be coupled with words 
or circumstances indicating an intention not to pay the debt. Se// v. 
Morrison, supra. Indeed, some cases show a tendency to require positive 
indications of intention to pay. This is well illustrated by two recent deci- 
sions. Woodv. Merrietta, 71 Pac. Rep. 579 (Kan.) and Laméert v. Doyle, 
43 S. E. Rep. 416 (Ga.). In both cases unqualified acknowledgments of 
indebtedness unaccompanied by any statements of an intention to pay were 
held insufficient. 

On principle there seems to be no reason why the result of the statute of 
limitations as applied to debts should differ from that where it is applied 
to land. Though the statute in terms bars only the remedy, in land cases 
it is well settled that when the statutory period has run, a good title is 
conferred on the adverse possessor and the true owner’s right is gone. 
Inhabitants, etc., in Winthrop v. Benson, 31 Me. 381. Such a theory is in 
its nature as applicable to debts as to land. Practically it might seem as 
harsh that a true owner should lose his land, as that a creditor should lose 
his debt. Yet the results in the cases of real estate have been generally 
recognized as desirable. It is to be regretted that the law as to debts is 
settled on opposing lines. In any event the recent cases noted above 
show a fortunate tendency to limit that doctrine. 


THe WasasH STRIKE InjJuNcTION. — Whatever the law may have been 
a few years ago, it is unquestioned to-day that equity has the power to 


restrain the continuation of violent strikes. The Wabash Railroad injunc- 
tion, restraining a peaceable strike, however, seems to have been an attempt 
by the court to impose upon railroad employees restrictions which more 
properly should have emanated from the legislature. Though the injunc- 
tion was subsequently dissolved, the questions raised in the preliminary 
hearing are of such vital importance as to be worthy of comment. Wholly 
because the employees were employed by a public service company, certain 
labor leaders were restrained from bringing about a strike. Wabash R. R. 
€ v. Hannahan, 56 Cent. L. J. 201 (decided Mar. 3, 1903, by Dist. Ct., 

. D. Mo.). 

Such nl draws a positive distinction between the right of an 
ordinary laborer and that of a railroad employee to enter upon a peaceful 
strike. This is hardly justifiable in the present state of the law. It has been 
universally conceded that every workingman has a right to strike peaceably 
either alone, or in combination with others, no matter what injury is done 
thereby to private individuals. Is this right to be lessened when the public 
at large is injured? Beneath the surface of this question lies a sharp con- 
flict between the individual’s right of personal liberty in action and the 
community’s right to continuous adequate service. Despite the undoubted 
importance of the latter, it must surely be more in consonance with the 
genius of our institutions that the former should prevail. Though there 
are several cases which assert that one who offers his services to a railroad 
impliedly gives up his right to quit when he pleases, it must be remem- 
bered that this language was not necessary for the decisions, and was used 
during the riots of 1894 when less emphatic words would have spelled 
anarchy. See Toledo, etc., Ry. Co. v. Penn. Co.,54 Fed. Rep. 746; United 
States v. Elliot, 62 Fed. Rep. 801. 
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Assuming, however, that such injunctions are bad by common law prin- 
ciples, a further question arises’ whether the situation has been changed by 
the Sherman Act prohibiting combinations or conspiracies in restraint of 
trade or interstate commerce. If railroad employees were engaged in 
interstate commerce, a concerted strike would undoubtedly fall within the 
terms of the Act. But they are not so engaged. They are engaged in 
supplying labor to their employers, and, in theory at least, they are no more 
in interstate commerce than are the dealers who supply other commodities 
necessary for the running of a railroad. While it must be acknowledged 
that a strike tends almost necessarily to impede interstate commerce, such 
a result is purely incidental. The duty to the public is owed by the employers 
alone, not by the employees. See People v. NV. Y., ete., R. R., 28 Hun 
(N. Y.) 543. Thus it would seem that the Sherman Act cannot reasonably 
be considered to apply to strikes of such a nature. The law being as it 
is, the dissolution of the injunction in the principal case can be regarded 
only with satisfaction. 


RECENT CASES. 


ADMIRALTY — SALVAGE CLAIM BY OWNER OF OFFENDING VESSEL — LIMITA- 
TION OF LIABILITY. —A barge, sunk by fault of a tug, was raised by other vessels 
belonging to the owners of the tug. The tug-owners took the statutory proceedings 
to limit their liability to the value of the tug, and then claimed salvage for raising the 
barge. He/d, that they are not entitled to salvage. Zhe Pine Forest, 119 Fed. Rep. 
999 Ct., R. 

here such services are rendered by the vessel at fault, no salvage is recoverable. 
See The Clarita, 23 Wall. (U. S. Sup. Ct.) 1, 18. In such cases, the courts apparently 
personify the vessel as the wrongdoer and hold her disqualified from claiming salvage. 
See Zhe Glengaber, L. R. 3 A. & E. 534. This doctrine is obviously inapplicable 
where the assistance is rendered by vessels other than the offender. In those cases, 
therefore, the services could clearly, apart from statutes allowing limitation of liability, 
be set up in reduction of damages, or, it would seem, optionally by way of cross- 
action. See Zhe Glengaber, supra. That the defendant avails himself of such stat- 
utes, should not deprive him of these rights. The contrary view plainly discourages 
such services, and involves the injustice of allowing the injured party to recover the 
xull statutory damages and also to profit by the unremunerated labor of vessels under 
no legal duty to perform it. Obviously, however, the owners of the offending vessel 
should not be allowed as salvage a sum greater than their limited liability; for other- 
wise they would be permitted to make actual profit from their wrong. 


BANKRUPTCY — DISSOLUTION OF LIENS — EXECUTION SALE WITHIN Four MONTHS. 
— A judgment was obtained against an insolvent debtor within four months of the 
filing of the petition in bankruptcy. His property was sold on execution, but before 
the return day of the writ the petition was filed. Ae/d, that under § 67 / of the 
National Bankruptcy Act, the trustee in bankruptcy is entitled to the proceeds of 
the sale in the sheriff’s hands. Clarke v. Larremore, 23 Sup. Ct. Rep. 363, affirmin 
the decision of the Circuit Court of Appeals, sub nom. In Re Kenney, 105 Fed. 


Rep. 897. 

The sastedh of an execution sale in the sheriff's hands before the return day of the 
writ cannot, according to the weight of authority, be attached as the property of the 
execution creditor. rner v. Fendall, 1 Cranch (U.S. Sup. Ct.) 117; but see Wehle 
v. Conner, 83 N. Y. 231. Nor is the sheriff generally subject to garnishment in a suit 
against the creditor. Marvin v. Hawley, 9 Mo. 378. Until the writ is returned it is not 
fully executed and the creditor has no absolute claim to the proceeds. See FREEMAN, 
EXECUTIONS 577. Consequently the decision under discussion seems correct in hold- 
ing that the right of the execution creditor, under such circumstances, is a lien rendered 
null and void by § 67, £ There have been, however, contrary decisions. Re Seebold, 
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105 Fed. Rep. 910; Doyle v. Hall, 86 lll. App. 163. The court expressly refrains from 

stating an opinion as to the right of a trustee in bankruptcy to proceeds if already 

paid over to the execution creditor. However, the court’s assertion that all liens 

within four months become null from their inception upon adjudication of bank- 

ruptcy, indicates that the drastic treatment of preferential payments by the Act ma 

— - extended to entitling the trustee in such a case. See v. Seiter, 69 N. 
upp. 987. 


BANKRUPTCY — PREFERENCES — EQUITABLE MORTGAGE OF PERSONALTY. — The 
bankrupt, more than four months before the petition was filed, mortgaged by an 
unrecorded agreement all his property, present and to be acquired, to the defendant. 
Within four months of the filing of the petition, the defendant, having reasonable 
cause to know of the debtor’s insolvency, took possession of all the bankrupt’s prop- 
erty. There were no creditors who could have annulled the transfer. Aé/d, that the 
sa in bankruptcy can avoid the transaction. Mathews v. Hardt, 79 N. Y. App. 

iv. 570. 

hy York a mortgage of after-acquired property creates an equitable lien. 
Perley v. Dwight, 132 N. v. 50; of. NM. Y. Security Co. v. Saratoga, etc., Co., 159 N. Y. 
137. The defendant’s right would thus seem to have been unimpeachable, on the prin- 
ciple that a trustee takes subject to all the equitable liens that affected the bankrupt. 
Philadelphia v. Eckels, 98 Fed. Rep. 485. To avoid giving the equitable lien or a pref- 
erence in the distribution of assets, however, the court p tia 30 this principle and 
held that the defendant’s right accrued only when he took possession of the property. 
But the doctrine of Holroyd v. Marshal is that the equitable lien attaches when the 
mortgagor's title accrues. See 13 HARv. L. REV. 598. Strictly therefore the equitable 
mortgagee should have a prior right to at least all property acquired by the mortgagee 
more than four months before the petition. In a conflict between the rights of the 
equitable mortgagee and of the general creditors the general policy in bankruptcy 
proceedings is favorable to the latter; but theoretically it is difficult to support the 
decision in the principal case. 


BILLS AND NoTEs — ForGED CHECKS—DRAWEE’S RIGHT TO RECOVER.—A 
bank cashed over its counter, without inquiry or identification, certain checks presented 


by an unknown man. The drawee paid the checks without It 


appeared later that they were forged. Held, that the drawee may recover the money 
he has paid from the bank which cashed the checks. Bank v. Bingham, 71 Pac. Rep. 
43 (Wash.). See NoTEs, p. 514. 


BILLs AND NoTES — NEGOTIABILITY — WAIVER OF DEFENSE.—A joint and 
several promissory note contained a clause that “no time given to or security taken 
from or composition or arrangement entered into with either party hereto shall preju- 
dice the rights of the holder to proceed against any other party.” é/d, that this does 
not invalidate He instrument as a promissory note. Xirkwood v. Carroll, 19 T. L. R. 
253 (Eng., C. A.). 

we promissory note, to be negotiable, must contain an unconditional promise to pay, 
not coupled with an independent promise to do anything else. A waiver of defenses, 
however, does not eT the promise to pay, but rather strengthens it. Thus, it is 
held that a note coupled with a power of attorney to confess judgment if not paid at 
maturity is negotiable. Osdorn v, rapes de 19 Oh. 130. The result is the same when 
the maker waives exemptions and the right of appeal. Zimmermanv. Anderson, 67 Pa. 
St. 421; contra, Bank v. Wheeler, 75 Mich. 5% The principal case would seem to be 
analogous and the decision, therefore, sound. Although the stipulation here discussed 
is not included in the English Bills of Exchange Act among those stated as not invali- 
dating a note, the court holds the provision of the Act not to be exclusive. Yates v. 
Evans, 61 L. J. Q. B. 446; contra, Kirkwood v. Smith, 1 Q. B. 582. The American act 
resembles the English on this point. Neg. Inst. Law, §§ 3, 5. , 


ConFLICT OF Laws— CAPACITY TO CONTRACT —COVERTURE AS DEFENSE. — 
A married woman, incapable of contracting in Tennessee, made while resident there a 
promissory note. The note was sent by mail to a bank in Ohio, where a married 
woman may contract, in renewal of a note conceded to have been binding on her. Suit 
was brought on the renewal note in Tennessee. e/d, that although there is a good 
contract | the law of Ohio, coverture is nevertheless a good defense in Tennessee. 
First Nat'l Bank v. Shaw, 70 S. W. Rep. 807 (Tenn.). 

Ordinarily when a note is sent by mail by the maker to the payee the contract is 
made at the place of mailing. Barret v. Dodge, 16 R. I. 740. But when a note is in 
renewal, the contract is made at the place at which the first note is taken up. Staples 
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v. Mott, 128 N. Y. 403. This would seem a better ground for holding the note in the 
principal case an Ohio contract, than that taken by the court, namely, that Ohio is 
the place of performance. Since by the common law capacity to contract depends on 
the /ex loci contractus, the contract here is a binding obligation. Milliken v. Pratt, 12 
Mass. 374. Generally a valid contract will be enforced in a foreign state even if it cou 
not there have been made legally binding. Greenwood v. Curtis, 6 Mass. 351. But the 
domestic law may refuse to give the contract effect if contrary to domestic public policy. 
Emery v. Burbank, 163 Mass. 326. As to whether it is against public policy, in a state 
where married women are incapable of contracting, to enforce contracts made by them 
abroad, “—e may well differ. Cf. Milliken v. Pratt, supra ; contra, Armstrong v. 
Best, 112 N, C. 59. 


ConFLICT OF Laws— GUARDIANS AND ADMINISTRATORS — INSURANCE 
PoLiciEs. — On the death of a member of a beneficiary society a domiciliary guardian 
of the infant beneficiaries, and an ancillary guardian, who had possession of the insur- 
ance certificate, were appointed in different states. The latter guardian brought suit on 
thé certificate first, but the former thereafter obtained judgment and payment, each 
having proceeded in the state of his appointment. é/d, that the right of the ancillary 
guardian is barred. Modern Woodmen of America v. Hester,71 Pac. Rep. 279 (Kan.). 

The assumption of the court that a domiciliary administrator or guardian though not 
in possession of the insurance policy has the exclusive right to sue, has little support. 
Accord, Ellis v. Northwestern M. L. I, Co. 100 Tenn. 177; contra, Sulz v. Mutual 
R. F. L. Assn., 145 N. Y. 5°: Some courts hold that either the domiciliary adminis- 
trator, or the ancillary administrator in possession of the policy may sue, but that a 
pending action by one should bar the other on the principle of comity. See Su/z v. 
Mutual R. F. L, Assn., supra. On general principles, either administrator may en- 
force a claim against the company as a debtor within his jurisdiction. In an action on 
an insurance policy, however, the plaintiff must produce the policy or satisfactoril 
account for it. The ancillary administrator has rightful possession of the policy an 
his right to sue seems perfect. If that is admitted, it would seem that the domicili 
administrator could not properly account for the non-production of the policy. Aceord: 
ingly, in some jurisdictions the ancillary administrator is ~ an exclusive right to 
sue. Mew York L. Ins. Co. v. Smith, 67 Fed. Rep. 694. Under this view the decision of 
the principal case is incorrect since payment to the wrong claimant is no defense in 
the absence of special a See Steele v. Connecticut G. L. I. Co. 31 N. Y. App. 
Div. 389; but cf Bull v. Fuller, 78 Ia. 20. 


CoNnFLICT OF LAWS— TERRITORIAL LAWS— PLACE OF IMPRISONMENT.—A 
statute of the United States provides that the legislative assemblies of the several ter- 
ritories may contract for the imprisonment in other territories and states of their con- 
victs. The legislature of Oklahoma accordingly passed an act authorizing its governor 
to make such a contract with the proper authorities of some state. Under this lawa 
contract was made with the directors of the Kansas penitentiary. The petitioner, an 
Oklahoma convict, confined in the Kansas penitentiary according to this arrangement, 
sued out a writ of habeas corpus. Held, that the writ should not be granted. Jn re 
Terrill, 71 Pac. Rep. 589 (Kan.). 

But for the federal statute the detention of the maa would appear to be 
improper, for he would then undeniably be confined beyond the jurisdiction of the 
laws under which he is punished. Regina v. Lesley, 8 Cox C. C. 269. Such imprison- 
ment, however, has been erroneously justified under the constitutional requirement that 
full faith and credit be given the judicial proceedings of other states. Jz Re Maney, 20 
Wash. 509; see 12 HARV. L. REV. 567. But the principal case holds that the detention 
is warranted by virtue of the federal statute. The dissenting judges take the view that 
Congress merely granted permission to pass territorial laws, disregarding the futility 
of such laws, to authorize the detention of convicts beyond their jurisdiction. But the 
disposition. of the case seems on the whole satisfactory. Had Congress enacted 
directly that Oklahoma convicts should be confined in states designated by the territo- 
rial governor, the — imprisonment would be unassailable. See Ex parte 
Karstendick, 93 U.S. 396. It is reasonable to regard this federal statute also as legal- 
izing detention in states designated by the governor, though it becomes operative only 
when the territorial assemblies act under its provisions. 


ConsTITUTIONAL LAw — DuE Process oF LAW — VESTED RIGHT IN ALIMONY, 
— In 1892 the plaintiff obtained a decree of absolute divorce and annual alimony from 
the defendant. A statute passed in 1 a that the courts may ae 


vary decrees awarding alimony “ whether heretofore or hereafter rendered.” (N. Y. 
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Laws, 1900, c. 742.) In 1902 the defendant sought a reduction in the amount. He/d, 
that in so far as the statute is retroactive it violates the constitutional provision against 
men ate , a person of property without due process of law. Livingston v. Livingston, 
173 N. 377- 

"hs a decree for separation the basis of the right to permanent alimony is only the 
common-law right of the wife to support, for the decree does not terminate the mar- 
riage relation and the incidental property rights are not affected. Zaylor v. Taylor, 
oN: C. 418. Hence in the ecclesiastical courts the amount might be varied as the 
circumstances of the parties required. Cox v. Cox, 3 Add. 276. See DeBlaguiere 
v. DeBlaquiere, 3 Hag. Ecc. 322, 329. Such a claim to alimony would not seem to 
constitute a vested right. Absolute divorce, on the other hand, and the rights inci- 
dental to it are purely statutory. See 1 BL. CoM. 441; 2 BisHop, Mar. Div. & SEP. 
§ 1039. As it terminates the marriage relation the property rights incidental to that 
relation are entirely destroyed. Barrett v. Failing, 111 U.S. 523. Hence in this case 
the basis of the decree for permanent alimony is the loss of these property rights as 
well as the right to support. Calame v. Calame, 24 N. J. Eq. 440. Sucha decree, like 
ordinary judgments, cannot subsequently be varied by the court unless at the time 
of divorce this power is conferred by statute or reserved in the final decree. Walker 
v. Walker, 155 N. Y. 77; Howell v. Howell, 104 Cal. 45. In the principal case, accord- 
ingly, it would seem that the wife’s interest was vested, and therefore not subject to 
subsequent statutory restriction. 


CONSTITUTIONAL LAW — EMINENT DOMAIN — RIGHTS OF LIGHT AND AIR 
INFRINGED BY ELEVATED TRAINS.— The defendant was directed by statute (N. Y. 
Laws, 1892, c. 339) to lay its tracks upon an elevated structure constructed for it by the 
state in place of an open subway which it had previously used. Both the subway and 
the viaduct were in a public street the fee of which belonged tothe city. The plaintiff, 
an abutting owner, brought action for injury to his rights of light, air, and access, 
from the running of the elevated trains. ée/d, that the plaintiff has no cause of 
ee Muhlkes v. N. Y. & Harlem R. R. Co. 173, N. Y. 549. Bartlett and Van, JJ., 

issenting. 

For a discussion of the principles involved, see 15 Harv. L. REV. 665. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE — LOTTERY TICKETS. — The 
laintiff was indicted for causing lottery tickets to be carried from Texas into California 
in violation of the Act of Congress of 1895. He applied for a writ of Aabeas corpus 
on the ground that the Act is unconstitutional. //ée/d, that the Act is constitutional. 
Champion v. Ames, 23 Sup. Ct. Rep. 321. See NoTEs, p. 508. 


CONSTITUTIONAL LAW— RESTRAINT OF INTERSTATE COMMERCE — INJUNCTION 
AGAINST BEEF TRusT.— A number of dealers, controlling sixty per cent of the inter- 
state commerce in fresh meats in the United States, entered into an agreement restrain- 
ing their bidding against each other for live stock, much of which was sent from other 
states than that in which the bidding was done.. They further agreed to regulate 
among themselves the prices of meat to be sold in other states, and the charges for the 
cartage and delivery of it, and made arrangements with common carriers for unfair dis- 
crimination in rates. To a bill for a preliminary injunction, filed under the Sherman 
Anti-Trust Law, the defendants interposed a demurrer. He/d, that the injunction 
should be granted. United States v. Swift & Co. 35 Chi. L. News 236, decided Feb. 
18, 1903, Cire. Ct., N. D. Il. 

It has been held that a mere combination of sugar refiners, with no agreement as to 
the dispositions of products, does not affect interstate commerce. United States v. 
Knight Co.,156 U.S. 7. But when there is an agreement by which free competition in 
the sale of the products in the several states is restrained, as in the principal case, this 
is within the federal jurisdiction. Addyston Pipe and Steel Co. v. United States, 175 
U.S. 211. There are dicta that the Sherman Act applies to all contracts directly restrain- 
ing inter-state commerce in any degree, whether the common law would regard them as 
unreasonable and void or not. See Umnited States v. Trans-Missouri Freight Assn., 166 
U.S. 290. But no contract clearly legal at common law has yet been held to violate 
the Sherman Act, and there may be some doubt. whether the courts would so hold. 
The Texas courts refuse to apply a similar local statute to a case of reasonable 
restraint. Welch v. Phelps, etc., Windmill Co.,89 Tex. 653. Even at common law, how- 
ever, a combination to regulate prices, as in the principal cases, by dealers largely 
controlling the market, is void. Central Ohio Salt Co. v. Guthrie, 35 Oh. St. 


CONSTITUTIONAL LAW — TAXATION — STATE INHERITANCE TAX ON NON- 
Resipent’s CHosgs IN AcTION.— The plaintiff’s testator, a resident of Illinois, 
had a deposit in a New York bank and credits against New York citizens. An in- 


le 
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heritance tax on their devolution was laid under a New York statute. (3 Rev. Stat. 
Codes & Gen. Laws, 3d ed. 1901, p. 3592.) Held, that the statute is constitutional. 
Blackstone v. Miller, 23 Sup. Ct. Rep. 277. 

It is well settled that inheritance taxes on tangible chattels, both at the domicile of 
the owner and at their sé/ws, are constitutional. Callahan v. Woodbridge, 171 Mass. 595; 
see Eidman v. Martinez, 184 U. S. 578, If, then, the deposit and credits are to = 
regarded as chattels in New York, the decision is correct. A dictum in a former case 
considered all choses in action as taxable only at the domicile of the creditor. State 
Zax on Foreign-Held Bonds, i 5 Wall. (U. S. Sup. Ct.) 300. This dictum has, however, 
been questioned, and to-day the authority of the case appears to be reduced to the 
exact point decided, that the situs of specialty obligations is the situs of the instrument. 
See New Orleans v. Stempel, 175 U.S. 309, 319. Thus in garnishment proceedings a 
debt may be reached if there is jurisdiction over the debtor. Chicago R. 1. & P. R. R. 
Co. v. Sturm,174 U.S. 710. It has already been decided that a bank deposit of a non- 
resident is taxable at the situs of the bank. Mew Orleans v. Stempel, supra. The 
square statement in the principal case that jurisdiction over the debtor gives the right 
to tax a simple debt has at least the merit of furnishing a definite rule in a subject in 
which there has been much confusion. See 15 Harv. L. REV. 680. 


CONTRACTS — OFFER AND ACCEPTANCE — STOPPAGE BY TELEGRAM OF LETTER 
OF ACCEPTANCE.— The person to whom an offer for the sale of land was made, 
mailed a letter of acceptance. Changing his mind, he recalled the letter by telegram. 
Hed, that a binding contract was oan by the mailing of the letter. Scottish-American 


Mortg. Co. v. Davis, 72 S. W. Rep. 217 (Tex., Civ. App.). 
For a discussion of the principles involved, see 7 Harv. L. REV. 301. 


CONTRACTS — PROMISE FOR BENEFIT OF THIRD PARTY — RELEASE BY PROMISEE. 
— The defendant contracted with X to pay the plaintiff a sum of money. X later 
released the defendant from his obligation, the plaintiff having had no notice of the 
original contract. Aé/d, that the release is no bar to an action at law by the plaintiff 
on the contract. Zweeddale v. Tweeddale, 93 N. W. Rep. 440 (Wis.). 

For a discussion of the principles involved, see 15 Harv. L. REV. 799. 


CONTRACTS — REPUDIATION — DouBts OF SOLVENCY. — The plaintiff agreed to 
ship the defendant goods on bag I, payment to be made November to. A part of the 
oods were so shipped, but the plaintift, doubting the solvency of the defendant, re- 
used to send the residue, although the defendant authorized shipment with draft 
attached to the bill of lading. In an action to recover the price of the goods sent, the 
defendant sought to set off his damages from non-receipt of the residue. e/d, that 
instructions by the lower court allowing the plaintiff to repudiate the contract if he 
actually believed the defendant insolvent are erroneous. Aavanaugh Mfg. Co. v. Rosen, 
g2 N. W. Rep. 788 (Mich.). 

In general, where the acts of one party to a contract have made it reasonably certain 
he will not perform, the other party is said to be excused from performance. See Zie- 
hen v. Smith, 148 N. Y. 558. But just what acts are sufficient is not clearly settled. 
Actual insolvency may not be, for the trustee in bankruptcy has the right, and may de- 
sire, to perform the contract. Gibson v. Carruthers, 8 M. & W. 333. It would not seem 
unreasonable to throw on the trustee the burden of giving notice of intent to perform, 
although the law appears to be contrary. Gibson v. Carruthers, supra. If this be law 
with regard to actual bankruptcy, it would seem a fortiori that in the absence of any 
overt act of insolvency mere doubt, however reasonable, as to the financial condition of 
the other party would not justify refusal to perform. This is the decision in Pudlishing 
Co. v. Butler, 1§9 Mass. 517. It has been held in cases of actual insolvency that the 
seller may refuse to deliver except for cash, although the contract provides for delivery 
on credit. Ex parte Chalmers, L. R.8 Ch. App. 289. But this seems never to have 
been extended to cases of mere belief in the buyer’s insolvency. 


CONTRACTS — STATUTE OF LIMITATIONS — ACKNOWLEDGMENT OF DEBT. — Held, 
that mere acknowledgment of indebtedness is insufficient to remove the bar of the 
statute of limitations. Wood v. Merrietta,71 Pac. Rep. 579 (Kan.); Lambert v. Doyle, 
43 S. E. Rep. 416 (Ga.). See NOTES, p. 517. 


CorRPORATIONS — INTERCHANGE OF STOCK — MuTuAL CONTROL. — An arrange- 
ment was made between two corporaticens through which, by the sale of the directors’ 
personal shares in the first corporation and the issue of stock by the second, each cor- 
poration would own a majority of the stock of the other. It was then provided that the 
annual meetings of the first corporation should be held before those of the second, so 
that the directors of the former should always elect those of the latter, who in turn would 
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re-elect the old board of the former. Minority stockholders of the first corporation 
sue to restrain the execution of the plan. Hé/d, that the injunction will be granted. 
Robotham v. Prudential Ins. Co., 53 Atl. Rep. 842 (N. J., Ch.). See Nores, p. 510. 


CORPORATIONS — RIGHT OF STOCKHOLDER TO SUE ON BEHALF OF CORPORA- 
TION. — The president, who was also director of a corporation, sold corporate sesnerty 
at a fraudulent price. A bill to recover the property was brought by a stockholder, 
who alleged inter alia that before action by the directors or corporation could be ob- 
tained, the property would be removed beyond the jurisdiction of the court. The 
defendant demurred. Ae/d, that the bill will lie. Zerés v. Hammersmith, 66 N. E. 
Rep. 79 (Ind., App. Ct.). 

A stockholder clearly has no legal action against a director who is damaging the 
corporate assets. ‘Smith v. Hurd, 12 Met. (Mass.) 371. In equity, however, if the acts 
of misconduct have not been executed but are merely threatened, a stockholder should 
always be allowed an injunction. See 1 Mor. Corp. 2d ed. § 250. Where recovery 
for past misconduct is sought, if the corporation has power to ratify the wrongful acts, 
the stockholder’s bill should show an attempt to move the directors and the corpora- 
tion. Foss v. Harbottle, 2 Hare 461. Though theoretically this would seem unneces- 
sary when the act is w/tra vires, even then the stockholder must allege an attempt to 
move the corporation and its directors. Mawes v. Oakland, 104 U.S. 450. If, how- 
ever, a stockholder can show that a request would be nugatory, or that irreparable 
damage would ensue before the directors and corporation could act, such application is 
not required. Brewer v. Boston Theatre, 104 Mass. 378. Since the allegations in the 
principal case seem to show that immediate action was necessary to prevent irreparable 
damage, the bill was properly supported. 


CRIMINAL LAW — PROCEDURE — PRIVATE EMPLOYMENT OF ASSISTANT PROSE- 
cutor. — Hé/d, that an attorney employed and compensated by private parties may 
assist the prosecuting officer in a criminal . State v. Tighe, 71 Pac. Rep. 3 
(Mont.). See NorEs, p. 513. 


DAMAGES —DuTY OF UNITED STATES TO AVOID DAMAGES— Loss oF TREAS- 
urY NoTes By GOVERNMENT AGENT. — The superintendent of a United States mint 
received certain treasury notes. The notes, while in his custody, were destroyed b 
fire without his fault. Action was brought by the United States on his official bond. 
Held, that the United States may recover the face value of the notes. Smythe et al. v. 
Onited States, 23 Sup. Ct. Rep. 279. 

The decision involves the holding that the government need not issue new notes to 
avoid damages. In general, the law requires an injured party to avoid damages so far 
as possible, even by affirmative acts. Pennsylvania R. R. Co. v. Washburn et al., 50 
Fed. Rep. 335; 1 SEDG. Dam. 8th ed. § 201 ef seg. No grounds of policy are apparent 
sufficiently strong to exempt the government from this duty, even though an act of 
its legislative branch might be a presque. Moreover, it is not clear that substan- 
tial damage was ever sustained, especially since it is fairly arguable that title to the 
so-called notes was in the United States, and that, consequently, they were not out- 
standing obligations. Harmer v. Steele, 4 Exch. Rep. 1. "Yedie this view, a fortiori, 
recovery should not be measured by the face value. It is true that these documents, 
whether actually in circulation as notes or not, would render the government liable 
to a dona fide purchaser. Worcester County Bank v. Dorchester Bank, 10 Cush. (Mass.) 
¢. It might, therefore, be urged that public policy forbids the custodian of such 

ocuments to raise any inquiry as to the Skala oss. Where, however, the facts 
are undisputed, such a rule seems more harsh than public policy demands. 


Equity — FRAUD WITHOUT DAMAGE— AVOIDANCE OF DEED. — The plaintiff 
orally contracted with his neighbors not to sell his residence to anyone who would 
apply it to an objectionable use. The defendant desired to buy for such a use. On 
the refusal of the plaintiff to sell, the defendant employed an agent who obtained a deed 
by fraudulently representing that he was purchasing for an unobjectionable third person. 
Although the plaintiff had received his own price for the land, he brought a bill to 
have the deed set aside for the fraud. Hé/d, that the deed will be set aside, although 
no damage to the plaintiff appeared. Brett v. Cooney, 53 Atl. Rep. 729 (Conn.). See 
NOTES, p. 509. 


Equity — INJUNCTIONS — STRIKERS IN PUBLIC SERVICE COMPANIES. — A rail- 
road company sought to restrain certain labor leaders from causing a peaceful strike 
among its employees. é/d, that a temporary injunction will be granted. Wabash R. R. 


| 
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Co. v. Hannahan, 56 Cent. L. J. 201, decided Mar. 3, 1903, Circ. Ct., E.D. Mo. [The 
injunction was dissolved April 1.—Ep.] See NorEs, p. 518. 


Equity — SPECIFIC PERFORMANCE —MUTUALITY OF REMEDY.—A wife who 
had grounds for divorce from her husband and was living apart from him agreed to 
condone his offence and to resume marital relations in consideration of his promise 
to convey property to trustees for the benefit of their children. The wife returned to 
her husband, and on his refusal to convey the property she oar a bill for specific 
see em Held, since the agreement was executed on the wife’s side, there is no 
ack of mutuality and specific performance will be decreed. Moayon et al. v. Moayon, 
72 S. W. Rep. 33 (Ky.). 

For a discussion of the principles involved, see 16 HaRv. L. REV. 72. 


INTERPRETATION OF STATUTES — TARIFF LAW — RIGHTS OF DEFRAUDED VEN- 
poR.— An act of Congress provides that if any owner, importer, consignee, agent 
or other person shall attempt to smuggle merchandise into the country, it shall be 
forfeited. (U.S. Comp. St. 1gor, p. 1895.) Under this statute the government seized 
diamonds which a fraudulent purchaser was attempting to smuggle into the country. 
Held, that the defrauded vendor cannot reclaim the diamonds from the United States. 
Saxth Cireye and Eighty-one Diamonds v. United States, 119 Fed. Rep. 555 (C. C. A., 

ixth Circ.). 

The government cannot take free of the vendor’s equity on the ground of being 
a bona jue purchaser. Cf Laster v. Allen, 90 Mass.7; BENJ. SALES, 7th ed. § 433. 
Accordingly, the case must be supported, if at all, because it falls within the express 
words of the statute. Despite this fact, previous decisions would seem to show 
that the harsh result reached is unnecessary. Thus, under this statute, an innocent 
owner does not lose Ary eo into the country by his bailee. United States 
v. 1150'], Lbs. of Celluloid, 82 Fed. Rep. 627. Similarly, under the internal revenue 
laws, the government holds forfeited property subject to mechanic’s liens. United 
States v. Distillery, etc., of McCoy, Fed. Cas. No. 14,964. The fact that a defrauded 
vendor’s claim is merely equitable seems a distinction of little weight. Thus, when 
trust property was forfeited for the trustee’s felony, the crown took subject to the 
trust. See LEWIN, TRUSTS, 9th ed. 265. It is true that in some cases, such as piracy, 
public policy demands that even an innocent owner should forfeit his property. United 
States v. Brig Malek Adhel, 2 How. (U.S. Sup. Ct.) 210. In the principal case, how- 
ever, the demands of policy appear no stronger than in the case @ property smuggled 
into the country by a bailee. 


JUDGMENTS— CONSTRUCTIVE NOTICE — IDEM SONANS. — The defendant obtained 
a judgment against one Sibert which was recorded under the name of Seibert. The 
plaintiff having bought land from Sibert, sought an injunction restraining the defend- 
ant from selling it on execution, claiming that he had no constructive notice of the 
defendant’s judgment against Sibert. He/d, that the names being idem sonans the 
injunction will not be granted. Green v. Myers, 72 S. W. Rep. 128 (Mo., Ct. App.). 

It is generally held that if a mortgage be properly left for recording every one will 
be treated as having constructive notice, even though it was never actually recorded. 
Throckmorton v. Price, 28 Tex. 605. This seems to be based on the theory that the 
necessity of recording cuts down a mortgagee’s common law rights. Accordingly, if 
he does his duty by leaving the mortgage for record, he should be protected. A judg- 
ment, on the other hand, must be so recorded that it will be discovered by any one 
making a reasonable search. Zfna, etc., Co. v. Hesser, 77 la. 381; Phillips v. McKaig, 

6 Neb. 853. The explanation of this rule may be that the modern judgment lien on 
and has no existence as regards others than the judgment debtor unless they have 
either constructive or actual notice of the judgment. Cf. BLACK, JuDG. 2nd ed. §§ 3 
404. Under the rule requiring substantial correctness in recording a judgment the prin- 
ciple of idem sonans is important only because similarity in sound tends to cause a 
- search under different spellings. In the principal case, however, though the names were 
idem sonans, the difference in spelling was so likely to mislead that a more just result 
by probably have been attained by requiring greater exactness. Cf. Davis v. Steeps, 
7 Wis. 472. 


MoRTGAGE — EQUITABLE MORTGAGES — PRIORITIES. — A trustee of land under a 
resulting trust in favor of the plaintiff mortgaged the premises. The plaintiff brought 
suit to enforce the trust. Before adjudication, the trustee obtained a loan to discharge 
the mortgage, peombing to execute a new mortgage to the lender. The mortgage was 
discharged and the agreement was executed. ereafter the trustee, to remove the 
mortgage last executed, borrowed money from the defendant in this suit, executing to 
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him a new mortgage. Later the preceding mortgage was discharged. In the pend- 
ing suit, the trustee was ordered to convey the premises to the plaintiff, who now 
seeks to have the defendant’s mortgage declared a cloud on his title. e/d, that the 
plaintiff is entitled to the property free from the defendant’s mortgage. Bigelow v 
Scott, 33 So. Rep. 546 (Ala.). 

The mortgages executed after suit was begun against the trustee were postponed to 
the plaintiff’s equity under the doctrine of 4s pendens. Nevertheless the court states 
that the holder of the intermediate mortgage was equitably entitled to priority. This 
result can be reached only on the out that on the discharge of the earliest mort- 
gage the legal title reverted to the trustee on a trust in favor of the man who advanced 

is money to remove the prior encumbrance. See Zyre v. Burmester, 10 H. L. Cas. 
go; 15 Harv. L. REv. 863. It would seem that the defendant might likewise be en- 
titled to a constructive trust of the equitable rights of the mortgagee whose debt was 
discharged with his advance. But since in the principal case the original a 
claimant has rightfully acquired the legal title, the decision of the court can be sup- 
ported. Peacock v. Burt, 4 L. J. Ch. N. s. 33. 


MORTGAGES — FORFEITURE OF LIEN — TENDER OF PAYMENT AFTER DEFAULT. 
—In Missouri, where the lien theory of mortgage obtains, a tender was made by the 
mortgagor of land after the day set for payment. e/d, that this does not forfeit the 
ae lien, but stops the running of interest. Anollenberg v..Nixon, 72 S. W. Rep. 
41 (Mo.). 

fn jurisdictions where the English view that the mortgagee has legal title prevails, 
a tender after default does not destroy the mortgagee’s security. Rowell v. Mitchell, 
68 Me. 21. Among the lien theory jurisdictions, however, the cases are squarely in 
conflict upon the effect of tender. Those which hold that the ae is thereby 
destroyed treat the right as an ordinary lien. Xortwright v. Cats 21 N. Y. 343. The 
cases which reach the opposite result refuse, upon grounds of hardship, to follow out 
the lien theory. Matthews v. Lindsay, 20 Fla. 962. The principal case establishes 
this latter view in Missouri. This illustrates the tendency of the courts to cling to 
the common law conception of mortgage when a strict analogy to liens leads to appar- 
ently undesirable results. Other instances of this tendency are the survival of the 
mortgagee’s rights when the debt is barred by a discharge in bankruptcy or by the stat- 
ute of limitations. Roberts v. Wood, 38 Wis. 60; Heyer v. Pruyss,7 Paige (N. Y., Ch.) 
465. The decision that the tender stopped the running of interest is clearly sound. 
Loomis v. Knox, 60 Conn. 343. 


PROCEDURE — DIRECTING VERDICT — INCREDIBILITY OF EVIDENCE. —In an ac- 
tion for libel the plaintiff, a “ magnetic healer,” introduced many witnesses who testi- 
fied that they had been cured by his treatment. The trial judge refused to direct a 
verdict for the defendant. e/d, that this is error since the jury could not reasonably 
believe witnesses swearing to what the court knew to be an impossibility. Wedtman v. 
Bishop, 71 S. W. Rep. 167 (Mo.). See NOTES, p. 515. 


PROCEDURE — FEDERAL JURISDICTION — CORPORATION INCORPORATED BY Two 
SrateEs.— The defendant railroad company, originally incorporated in Virginia, had 
also been required to incorporate in Kentucky by filing a copy of its franchise. Suit 
was brought against it, as a local corporation, in a Kentucky court. Ae/d, that the 
action cannot be removed to a federal court. Davis’ Admr. v. Chesapeake & 
0. Rk. R. Co, 70 8. W. Rep. 857 (Ky.). 

Where a corporation, chartered by two or more states, was a party to a suit in one 
of them, it seems formerly to have been regarded, for the purposes of jurisdiction, as a 
citizen of the state in which the suit was brought. at/way a v. Whitton, 
13 Wall. (U. S. Sup. Ct.) 270, 283; see 12 Harv. L. REv. 350. The present view 
appears to be that a company once incorporated by a state, remains a citizen of 
that state, and cannot become a citizen of another state, merely by being declared by 
the latter a domestic corporation. Louisville, etc., R. R. Co. v. Louisville Trust Co., 
174 U.S. §52; Calvert v. Southern R. R. Co., 41 S. E. Rep. 963 (S.C.). The result of 
the re-incorporation, however, is admittedly the formation of a new and distinct corpo- 
ration. /ndianapolis, etc., Ry. Co. v. Vance, 96 U. S. 450. The principal case draws 

_the conclusion that either corporation may be chosen, to sue or to be sued, and that 
upon this choice depends the question of citizenship. But this would seem to be 
rather a question of fact as to which corporation is involved. Any determination of 
this would, as a general rule, be impracticable; while to leave the matter to the option 
of the plaintiff, as in the principal case, seems unjust. The qualification imposed by 
py nro rule, upon the theory of distinct corporate existence, is, therefore, thought 
to be sound. . 
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PROCEDURE — FEDERAL JURISDICTION — REMOVAL OF CausEs. — An act of Con- 
gress provides that where suit is brought in any state court, “in which there is a con- 
troversy between a citizen of the state in which the suit is brought and a citizen of 
another state, any defendant, being such citizen of another state, may remove such 
suit into the circuit court of the United States” upon showing local prejudice or 
influence. (U. S. Comp. St. 1901, p. 509.) The plaintiffs, citizens of Colorado, 
brought suit in a Colorado state court against the defendants, one a citizen of 
Colorado, the other a citizen of West Virginia. The latter made an application to 
remove the case. Ae/d, that the cause cannot be removed, since the co-defendant of 
the applicant is a citizen of the same state as the plaintiffs. Campdell et al. v. Milli- 
ken et al., 119 Fed, Rep. 982 (Circ. Ct., D. Col.). 

The first part of the clause in question is copied from the local prejudice act of 
March 2, 1867. 14 Stat. 558. Under this act all parties on one side had to be citizens 
of different states from any party on the other side and had to unite in the petition 
for removal. Sewing Machine Cases, 18 Wall. (U.S. Sup. Ct.) 553. Most of the cir- 
cuit courts have held, contrary to the principal case, that the present clause, as 
changed to “ aay defendant,” requires merely the petitioning defendant to be of 
different citizenship. Whelan v. New York, L. E. & W.R. R. Co., 35 Fed. Rep. 849; 
contra, City of Terre Haute v. Evansville & T. H. R. R. Co., 106 Fed. Rep. 545.: It 
would seem, however, that the effect of this change is to give the right of removal to 
any one of the defendants without altering the requirement that all the defendants be 
citizens of other states from any party plaintiff. The provision in the act that the other 
defendants may be remanded, if as to them the suit can be justly determined in the 
state court, may be explained as applicable to other defendants, although their citizen- 
ship differs from that of the parties plaintiff. Further, the view contrary to that of the 
principal case would allow the removal of suits not within the jurisdiction of the cir- 
cuit courts orenally- See U. S. Comp. St., got, p. 508; Construction Co. v. Cane 
Creek, 155 U.S. 283. This yt heencemy seems questionable. See Jn Re Pennsyl- 
vania Co., 137 U.S. 451, 454; An v. Kansas, etc., Coal Co., 183 U. S. 185, 188. 


PROPERTY — ACCRETION — EMERGENCE OF TOTALLY SUBMERGED LAND. —In 
an action of ejectment it yee that the P  erepeseti lot was formerly separated 
from the Mississippi River by another lot. e plaintiff offered to prove that the 


latter had been {qed but totally submerged by the river, but had afterwards 


gradually emerged, forming the land in dispute. /Ve/d, that the evidence is irrelevant, 
since the plaintiff could acquire by accretion no title to the land beyond his original 
boundary. Stockley v. Cissna, 119 Fed. Rep. 812 (C. C. A., Sixth Circ.). 

The principal case accords with the few authorities directly in point. Ocean City 
Assn. v. Shriver, 64 N. J. Law 550. On principle, however, the decision would seem 
unsound. The land in dispute was situated in Tennessee, and it is settled in this juris- 
diction that the fee in the bed of navigable rivers is in the state. Goodwin v. 7) 
son, 15 Lea (Tenn.) 209. When land is gradually submerged by a river the former 
owner retains no rights in it, and the owner of the river acquires the absolute 
title. Wallace v. Driver, 61 Ark. 429; Foster v. Wright, L. R. 4 C. P. D. 438. In the 
principal case, therefore, while the land was submerged, the title was in the state and 
the owner’s rights were extinguished. Being thus extinguished, it is difficult to see 
how they could revive. The plaintiff, on the other hand, has by the gradual and total 
submergence of the other lot become a riparian owner. Welles v. Bailey, 55 Conn. 
292. It would seem, therefore, that he became entitled to the land, as it emerged, 
t the riparian owner’s well recognized right to accretion. Posey v. James, 7 Lea 

enn.) 


PROPERTY — ESTATES — LEASE FOR LIFE DETERMINABLE AT WILL oF LEs- 
SEE. — Inan agreement to lease certain premises at a stated weekly rent the lessor 
promised not to give notice to quit so long as the lessee paid the rent regularly. Held, 
that this is an agreement for a lease for the lessee’s life determinable at the lessee’s 
option, and subject to the condition of regular payment of the rent. Zimédler v. Abra- 
hams, 19 T. L. R. 189 (Eng., C. A.). 

Though the law bearing on this ny oF may be regarded as well settled, the case 
is interesting because of the unusual facts presented. An ordinary tenancy at will 
may be terminated by the lessor as well as the lessee. Co. Lit. 55 a; Richardson v. 
Langridge, 4 Taunt. 128. In the principal case, on the other hand, the parties have, 
in effect, expressly agreed that the estate shall be terminated only by the lessee. Since 
there is no reason for not giving effect to this provision, the lessee is thus entitled to 
an estate for life determinable at his option. See LEAKE, Dic. LAND Law, 207. Such 
estates, though very unusual, have been recognized in both England and America. 
Co. Lit. 42a; Doe d. Warner v. Browne, 8 East 165; Warner v. Tanner, 38 Oh. St. 118. 
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PROPERTY — LIEN OF BOARDING-HOUSE KEEPER — PROPERTY NOT BELONGING TO 
BoARDER. — A statute provides that the keepers of inns and boarding-houses shall 
have a lien on property brought upon their premises by guests ; but that such lien shall 
not exist if the keeper of the inn or boarding-house has notice, when the property is 
brought, that it is not legally in the possession of the guest. (N. Y. Laws, 1897, c. 418, 
§ nt A boarder brought on the premises of a boarding-house keeper property belong- 
ing to the plaintiff. The boarding-house keeper had no notice concerning the true 
ownership of the goods. e/d, that the latter has no lien on the property for the debt 
incurred by the boarder. Barnett v. Walker, 39 N. Y. Misc. 323 (Sup. Ct.). 

At common law an innkeeper had a lien on property brought by a guest even though 
the right of possession was in a third party, provided the innkeeper was unaware of 
this fact. Robinson v. Walter, 3 Bulst. 269 ; Fones v. Morrill, 42 Barb. (N. Y.) 623. A 
boarding-house keeper, on the other hand, had no lien. Cochrane v. Schryer, 12 Daly 
(N. Y.) 174. The present New York statute gives the same lien to both innkeepers 
and boarding-house keepers. Leaman, 20% the express terms of the statute this lien 
would seem to attach even to goods not belonging to the boarder. [In reaching an op- 
posite conclusion the court argues that the interpretation just suggested would make 
the statute inconsistent with the constitutional provision concerning due process of 
law. The same suggestion appears in dicta of two other courts. See Wyckoff v. South 
Hotel Co., 24 Mo. App. 382; McClain v. Williams, 11 S, Dak. 227, 230. Since, how- 
ever, in the case of innkeepers a lien of equal scope has been firmly established at com- 
mon law, the statutory extension of that lien to boarding-house keepers would seem to 
be within the spirit as well as the letter of the constitution. Cf Munn v. Illinois, 94 
U. S. 113, 134; Reilly v. Stephenson, 62 Mich, 509. 


PROPERTY — RELIGIOUS SOCIETY — CONTROL OF PROPERTY ON DIVISION OF 
MEMBERSHIP. — An unincorporated religious yon | was entitled to use certain prop- 
erty under a trust. A majority of this society seceded, incorporated as a church of a 
different denomination, and assumed control of the property. The minority, claiming 
to constitute the original society, seek to enjoin the majority from using the property. 
Held, that the minority are entitled to the property in question, and the majority will 
be enjoined. Cape et al. v. Plymouth Congregational Church et al., 93 N. W. Rep. 


Ming of the principles involved, see 10 HARV. L. REv. 184; 12 ibid. 509. 


SURETYSHIP — VARIATION OF RISK — PRINCIPAL OBLIGATION PROVIDING FOR 
CHANGE. — A building contract, ee which the defendant was surety, contained a 
rovision that the employer might direct changes in the building as the work went on. 
He directed a material change, with the builder’s consent. e/d, that such a change 
is not included in the provisions of the contract, and that therefore the surety is dis- 
charged. Zrfurth et al. v. Stevenson, 72 S. W. Rep. 49 (Ark.). See NorEs, p. 511. 


Torts — CARE OF EXPLOSIVES — DELEGATION TO AGENT.— An engineer who 
had been entrusted with railroad torpedoes by the defendant company placed one on 
the track and for his own amusement exploded it in order to frighten a child. The 
child was injured by a piece of the fying metal. He/d, that the railroad company is 
responsible. Zuting v. Chicago & N. W. R. R. Co., 92 N. W. 358 (Wis.). 

he court holds, as a matter of agency, that the servant’s failure properly to exer- 
cise his duty of caring for a dangerous article rendered the company liable. But the 
decision would seem to rest upon a rule of torts rather than of agency. Unless the 
company itself owed the plaintiff a duty to see that the torpedoes were properly cared for, 
it is difficult to see how it can be responsible. In the absence of such a duty, certainly 
no principle of agency can make the company liable merely because of the employment 
of a servant and his failure to fulfil his duty to the company. Such a duty is imposed 
by the law of torts upon one who controls a dangerous instrumentality. That it should 
be a continuous duty resting upon him personally, and to be delegated to another only 
at his peril, seems reasonable, though this application of it may be harsh. There is 
considerable authority in accord. Pittsburg, etc., R. R. Co. v. Shields, 47 Oh. St. 387. 
See 15 Harv. L. REv. 406. One case, however, is directly contra. Smith v. New York, 
etc., R. R. Co., 78 Hun (N. Y.) 524. 


Torts — Duty oF OccuPIER OF LAND — BUSINESS VISITOR NOT ON THE LAND. 
— The defendants had negligently permitted a shooting gallery to be operated in so 
faulty a manner, upon their exhibition grounds, that a bullet struck and killed the 
plaintiff’s decedent, who was standing near by, waiting to enter the grounds. é/d, 
that the deceased being a business visitor, the plaintiff can recover. ornton Vv. Maine 
State Agricultural Society, 53 Atl. Rep. 979 (Me.). See Nores, p. 516. 
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Torts — Joint Tort FEAsoRS — RELEASE OF ONE WITH RESERVATION OF 
RIGHTS AGAINST OTHERS. — Upon consideration of the payment of a sum of money the 
plaintiff gave to several of a number of joint tort feasors an instrument purporting to 
release them absolutely, but reserving the plaintiff’s rights against the other joint tort 
feasors. The plaintiff subsequently —_— an action against some of the joint tort 
feasors not named in the instrument. ée/d, that this instrument is merely a covenant 
not to sue the joint tort feasors named, and therefore does not discharge the others. 
Gilbert v. Finch, 173 N. Y. 455. 

This decision is important as involving a question concerning which the decisions 
in New York are pg tty A See Matthews v. Chicopee Mfg. Co., 3 Robt. (N. Y.) 711; 
Delong v. Curtis, 35 Hun (N. Y.) 94; Smith v. Consolidated Gas Co., 72 N.Y. Supp. 
1084. It does not appear whether or not the instrument in the principal case was 
under seal. That a sealed release of one discharges all others jointly liable has long 
been recognized. See 6 Bac. ABR. 7th ed. 62 5, tit. Release (G). It is held, however, 
in England and in several American jurisdictions that, if the instrument reserves the 
right to pursue others jointly liable, it is merely a covenant not to sue and is not a 
release. Price v. Barker, 4 E. &. B. 760; Berry v. Gillis, 17 N. H.9. Though this 
construction is strained, it gives effect to the ultimate intention of the parties and 
therefore seems justifiable. Several American courts, however, have held that such 
a reservation is of no effect because repugnant to the release expressed. Gunther v. 
Lee, 45 Md. 60. A parol settlement purporting to effect a release is almost everywhere 
held not to ees: others jointly fiab e, unless the payment received was intended 
as a complete satisfaction of the claim. Zi/is v. Esson, 50 Wis. 138; contra, Mitchell 
v. Allen, 25 Hun (N. Y.) 543; Smith v. Consolidated Gas Co., supra. The New York 
decisions on this point at least would seem virtually overruled by the decision of the 
principal case. 


Torts — MALICIOUS PROSECUTION — FORMER ACQUITTAL AS EVIDENCE OF 
LAcK OF PROBABLE CAUSE.—In an action for malicious prosecution the plaintiff 
introduced evidence of his acquittal in the criminal trial. Aé/d, that such evidence 
cannot be considered for the purpose of establishing want of probable cause. Bekhe- 
land v. Lyons, 72 S. W. Rep. 56 (Tex., Sup. Ct.). 

As a condition to recovery the plaintiff must show a favorable termination of the 
Sopra ay instituted by the defendant. O’Brien v. Barry, 106 Mass. 300. See 14 

ARV. L. REV. 223. There is some confusion as to whether the evidence of this fact 
may be considered for the additional purpose of establishing want of probable cause. 
Properly the question appears to be purely one of logical relevancy. From this point 
of view there are two classes of previous proceedings. In the first, fall those proceed- 
ings in which the issue is the probable guilt of the accused. Evidence of the favorable 
termination of such proceedings would seem relevant; for example, the discharge by a 
magistrate at a preliminary hearing. Frost v. Holland, 75 Me. 108; contra, Jsrael v. 
Brooks, 23 Ill. §75. The second class consists of those proceedings in which the 
aby eae guilt of the accused las not been in issue; for instance, where the prosecution 

as been abandoned. Sraveboy v. Cockfield, 2 McMull. (S.C.) 270. The principal case 
would seem to fall within the latter class, for the acquittal tends to show only a failure 
to prove guilt beyond a reasonable doubt. The confusion in the cases arises because 
of a failure to distinguish between these two classes. The principal case is supported 
by the weight of authority. Zastman v. Monnastes, 32 Ore. 291; contra, Christian v. 
lanna, Mo. App. 37. 
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BOOKS AND PERIODICALS. 


EMPLOYERS’ LIABILITY FOR MALPRACTICE IN HOSPITALS FOR EMPLOYEES. 
— It is a recognized exception to the doctrine of respondeat superior that char- 
itable hospitals, private as well as public, are not liable to patients for injuries 
suffered at the hands of surgeons or nurses selected with due care for hospital 
service. Joel v. Woman's Hospital, 35 N. Y. Supp. 37. This freedom from 
liability has been extended to hospitals maintained by corporations for the 
treatment of their ill and injured employees. Razlway Co. v. Artist, 60 Fed. 
Rep. 365. Whether the reasons for the exception satisfactorily explain the 
extension of it to such hospitals, is discussed in a recent number of the Central 
Law Journal. Zhe Non-Liability of Railroad Companies maintaining Hosfi- 
tals for the Malpractice of Surgeons and the Negligence of Nurses therein, 
Wm. B. Morris, 56 Central L. J. 184 (March 6, 1903). The author holds the 
reason for the non-liability of a charitable institution to be that the burden of 
paying damages assessed against it ultimately falls on the oe since the pub- 
ic must care for patients whom the institution can no longer accommodate 
because its resources have been crippled. This reasoning, he urges, does not 
support the decisions relating to hospitals maintained by railroads, mining cor- 
porations, and the like. 

Various theories, most of them unsatisfactory, have been suggested to explain 
the immunity of charitable corporations. It cannot rest on the fact that the 
corporation receives nothing in return for its treatment of the patient, for paying 
as well as non-paying patients are barred from recovery. Ward v. St. Vin- 
cent’s Hospital, 50 N. Y. Supp. 466. Nor can it rest on the theory that the 
resources of a charitable institution are gifts in trust for charitable purposes 
and are not to be diverted from those purposes, for no distinction is taken be- 
tween the endowment and the receipts from paying inmates. The true ground 
seems to be that suggested by the author and above referred to, namely, that 
there is no occasion to invoke the arbitrary doctrine of respondeat superior 
where the conduct of the swferior is essentially charitable and the application 
. the doctrine must be expected to result in the lessening of his charitable 
efforts. 

The author, however, fails to point out any clear distinction between the case 
of the ordinary charitable institution and that of the railroad hospital. His only 
implied distinction is that the element of selfishness is found commonly in the 
. latter and rarely in the former. But it would seem that the mere incidental 
expectation of an indirect benefit is not enough to wey age a non-charity from 
a charity. A working rule for all these cases should be based on something 
tangible, and should be uniform. It is doubtful if a more serviceable test can 
ever be applied than the one commonly adopted by the courts in both the classes 
of cases under discussion. If it appears that no direct profit is derived or 
expected from a hospital, by whomsoever maintained, then it is essentially a 
charity. Itis reasonable to expect that a company would discontinue its hos- 
pital rather than assume responsibility for the mistakes therein of surgeons 
whose work brings the company no profit and is subject to no effective control 
by the company. But if the company derives an income from the maintenance 
of its hospitals, then the enterprise is no charity and the doctrine of respondeat 
superior should be applied. Texas & Pacific Coal Co. v. Connaughton, 20 
Tex., Civ. App. 642. The question is certainly more difficult when a hospital is 
supported by deductions from wages. But even then, inasmuch as the institu- 
tion is not maintained by the railroad for purposes of profit, it would seem to 
rank as a charitable, or at least as a co-operative, institution, and the 
company, therefore, should be entitled to immunity. 
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RIGHTS OF MORTGAGEE OF FIXTURES AGAINST MORTGAGEE OF LAND. — 
In the recent case of Reynolds v. Ashby, 72 L. J. K. B. D. 51, the English 
Court of Appeal held that a prior mortgagee of the realty would be allowed to 
take machines affixed to the land under an agreement between the owner of the 
premises and the vendor of the machines that they should remain the property 
of the latter until paid for. In the earlier case of Hobson v. Gorringe, [1897] 
1 Ch. 182, a subsequent mortgagee of the land was also preferred to the vendor 
of the machines. The weight of authority in this country is opposed to the 
case of Reynolds v. Ashby. Campbell v. Munson, 44 N. J. Eq. 244; contra, 
Frankland v. Moulton, 5 Wis. 1. The decision in Hobson v. Gorringe is in 
accord with the general American law. Davenport v. Shants, 73 Vt. 546; 
contra, Ford v. Cobb, 20 N. Y. 344. 

In a recent article the author expresses his disagreement with both the 
English cases. Zhe Incidental Passing of Fixtures, by John Indermaur, 25 
L. Stud. J. 59 (March, 1903). In dealing with the case of Hodson v. Gorringe, 
Mr. Indermaur advances a novel idea. On account of the “common custom 
to let out machines and engines on the hire system,” he would charge a subse- 
quent encumbrancer of the land with constructive notice of the rights of the 
owner of the chattels. He justifies this by the following sentence: “ As mat- 
ters stand, I do not see how that particular branch of the trade is to go on, for 
a person . . . cannot in any way protect himself against the possibility of a 
subsequent mortgage.” In order to appreciate the precise question, it would 
seem necessary to cep in mind that “ Quicguid plantatur solo, solo cedit” is 
the rule of our law, and that the privileges of removing domestic and trade fix- 
tures accorded to certain persons, such as leasehold-tenants and tenants for life, 
are exceptions to the rule, established from considerations of public policy. 
See E/wes v. Maw, 3 East 38. Thus the requirements of the early develop- 
ment of this country were held to justify an exception, refused in England, in 
favor of erections for agricultural purposes. Van Ness v. Pacard, 2 Pet. (U. S. 
Sup. Ct.) 137. Mr. Indermaur is really contending for the recognition of an- 
other exception in England, in favor of owners of machines and engines, and 
the correctness of his position would, therefore, seem to turn entirely on the 
accuracy of his estimate of the demands of public policy. While a presumption 
of notice such as he suggests would undoubtedly encourage the trade in these 
articles, it would, on the other hand, cast new and heavy burdens on purchas- 
ers and mortgagees of land. In view of the long-settled policy of the English 
law in favor of the transfer of titles to land unencumbered it would seem that 
there should be an unmistakable and very strong balance of convenience in 
favor of the vendor, in order to justify such radical action by the courts as 
Mr. Indermaur desires. Such balance of convenience, it may be thought, he 
fails to establish. : i 

Furthermore, it is at least open to question whether such alleged hardship as 
the author seeks to remedy in England exists at all in this country. A mort- 
gage on machines and engines might well be regarded, after they have been 
affixed to the land, as an encumbrance on the realty, and as such held entitled 
to be put on record with real mortgages. If this be true, it would appear that 
the owner of. such articles has ample protection against a subsequent encum- 
brancer of the land. The existence of a right so to record seems never to have 
been established by actual decision, but it has been suggested in several cases. 
See Trulli v. Fuller, 28 Me. 545. Some jurisdictions charge a subsequent 
encumbrancer of land with constructive notice, when the mortgage on fixtures 
is recorded simply as a chattel mortgage in the place provided for the filing of 
such mortgages. Sowden v. Craig, 26 1a. 156. But this seems hardly within 
the spirit of our recording acts, and the weight of authority is against it. Case 
Mfg. Co. v. Garven, 45 Oh. St. 289. 


GRATUITIES TO EMPLOYEES OF CORPORATIONS. — The United States Steel 
Corporation has proposed a plan to stimulate its employees to more effective 
work. The main features are the purchase of its own stock at the market 
price, the sale of that stock to its ona 


oyees at a reduction, and payment by the 
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employees by deductions from te during a period of three years, the title to 
the stock apparently to be retained by the corporation till payment is completed. 
In order to encourage the employees to retain the stock it is further proposed 
to pay a bonus on each share held by an employee for five years, provided he 
obtains an official certificate of proper interest in the corporation’s welfare. 
The legality of this measure has been questioned in a recent article. Lega/ 
A spect of the Plan of the U. S. Steel Corporation to Interest its Employees in 
its Stock. Anon., 6 Law Notes (N. Y.) 221 (March, 1903). 

The plan is considered u/tra vires in that only employees having sufficient 
surplus income or funds to buy stock will be influenced by it. This objection, 
however, seems hardly sound. A corporation may under ordinary circum- 
stances increase the pay of only a part of its employees. And, in general, so 
long as the benefit conferred on a given individual brings a commensurate 
return to the corporation, no legal objection made on the ground that similar 
benefits are not conferred on others should be sustained. The plan is consid- 
ered also open to legal objection in that its effect is to suspend the voting power 
of a large block of stock until the payments are completed. By authorizing the 
use of corporate funds to buy up stock and keep it out of the hands of the op- 
position, the project helps existing officers to continue for three years the control 
of the ~—e majority. This danger however seems exaggerated, and in 
any event is the result, not of the plan, but of the corporation’s established 
right, accorded by the liberal New Jersey statutes under which it was organized, 
to deal in its own shares. Chapman v. Iron Clad Rheostat Co., 62 N. J. 
Law 497. The bonus, which is an essential part of the plan, is also considered 
objectionable because existing officers may require an employee, in order to get 
his bonus, to show that he voted “right” at the last election. This danger 
also seems slight, as the employee’s vote is a two-edged weapon, and can be 
used against as well as by oppressive officials. 

The question of how much a corporation may do to benefit its employees is 
interesting and not altogether settled. It has been held that a going corpora- 
tion may give employees extra pay for past services in order to increase future 
effort. Hampson’v. Price’s Co., 45 L. J. Eq. 437; of Jones v. Morrison, 31 Minn. 
140. On the other hand, a corporation in the process of winding up cannot 
give property to employees, since no possible benefit can result to shareholders. 
Hutton v. West Cork R. R. Co., 23 Ch. D. 654. It has been decided that a 
corporation may pension the family of a deceased employee for the sake of the 
effect on remaining employees. enderson Vv. Bank, 40 Ch. D. 170; cf Beers 
v. V. Y. Life Ins. Co., 66 Hun (N. Y.) 75. A railroad may defray the medi- 
cal expenses of one injured inits service. 7. W.& W.R. R. Co. v. Rodrigues, 
47 Ill. 188. A corporation may make contributions towards churches, schools, 
libraries, and free baths for the benefit of its employees. Steinway v. Stetn- 
way,17 N. Y. Misc. 43. But such establishments cannot be carried on by 
the corporation itself, because the corporation would then be engaged in a 
business beyond its charter powers. People v. Pullman Car Co., 175 Ill. 125. 
The test would seem to be whether the measure in question is adopted for the 
purpose of serving corporate ends and is reasonably calculated to promote 
those ends in a substantial manner. The question of what is a sufficient re- 
sulting benefit is one of degree, and courts should be slow to interfere with the 
discretion of directors. The motives of the Steel Corporation officials are not 
questioned, and the plan seems to promise a fair return. Under the test sug- 
gested, therefore, it might well be sanctioned. 


COLLIER ON BANKRUPTCY. Fourth Edition. The Law and Practice in Bank- 
ruptcy under the National Bankruptcy Act of 1898, as amended by the Act 
of February 5, 1903. By William H. Hotchkiss. Albany: Matthew 
Bender. 1903. pp. xlii, 984. 8vo. 

Though this book is entitled Collier on Bankruptcy, Fourth Edition, the title 
does not describe the work. Mr. Collier prepared two editions of the book that 
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bears his name. The late James W. Eaton prepared the third edition and 
made many changes. Mr. Hotchkiss has rewritten the entire book, and, as the 
preface states, the result is a new work. This was perhaps inevitable, for, 
excellent as Mr. Collier’s work was, it was written before there were enough 
decisions under the existing act to make possible an adequate presentation of 
the subject. But, though the rewriting was mopint the propriety of calling 
the rewritten volume Collier on Bankruptcy may well be questioned. 

It is but fair in criticising a book to bear in mind the aim of the author, and 
both the preface and the book itself make it plain that Mr. Hotchkiss aimed to 
write a handbook to assist in the daily routine of bankruptcy practice, rather 
than to make a scientific presentation of his subject or to discuss the doubtful 
and difficult questions which the law presents. In furtherance of his aim he 
has much enlarged the portion of the book devoted to forms, by preparing 
many forms supplementary to the official forms. The author’s experience as a 
referee has fitted him for such work, and the new forms will doubtless be help- 
ful and time-saving to practitioners. 

It is but fair to premise also that a book on bankruptcy is, from the nature of 
the case, written and published hastily. Developments and changes occur much 
more rapidly in the law of bankruptcy than in other subjects, so that a text- 
book if it is to be useful must appear soon after the cases which it cites have 
been decided. The important amendments passed in February made it doubly 
desirable to bring the book before the public as soon as possible. Under 
these circumstances the writer may well “ask the indulgence of all who recog- 
nize that to err is human.” 

After all reasonable allowance has been made, however, the book cannot be 
called satisfactory. The style is frequently obscure from too great condensa- 
tion or from lack of clear thinking. An extreme example taken from page 391 
is to be found in the following sentence: “The former rule, though seeming 
more arbitrary, will in the long run prove more just; it pro-rates equity.” The 
difficulty is increased by rather frequent misprints. In the fourth line on 
page 198, the substitution of “how” for “here” makes nonsense of the sen- 
tence. On page 388, note 48, the substitution of “ever” for “even” is more 
misleading because the sentence as it stands is grammatical. On page 492, a 
sentence reads: “ Even if the judgment antedates the law, and the attachment 
is within the four months’ period, it is dissolved.” What this means is hard to 
conjecture. No exhaustive examination has been made by the reviewer, but 
the chance discovery of such slips makes it reasonably doubtful whether the 
penting of the citations is always accurate. Several mistakes in page references 

ave been found to confirm the doubt. Another blemish, slight but annoying, 
is the too frequent citation of cases in the foot-notes with only the word ante 
or supra following the name of the case. As many cases are cited on almost 
every page, and as the seeker must often go back to the preceding page and 
sometimes fzxiher to find the missing reference, the waste of time and patience 
is considerable. 

The preface states: “The cases . . . are cited . . . with, it is hoped, such 
completeness as to make the work a table of cases on the law of bankruptcy, as 
well as a text book.” This hope is not realized. The citation of federal 
decisions under the present act is indeed complete, but important decisions of 
state courts are not cited. The failure to notice the decision of 7rain v. 
Marshall Paper Company, 180 Mass. 513, is particularly striking. An amend- 
ment to Section 4 provides that the bankruptcy of a corporation shall not 
release its officers, directors, or stockholders from liability under the local law. 
Mr. Hotchkiss regards this as merely declaratory, but the Massachusetts court 
had decided that directors could not be charged under the Massachusetts law 
after the discharge of the corporation. Nor does Mr. Hotchkiss cite Wood v. 
Vanderveer, 55 N. Y. App. Div. 618, bearing upon the same point. Important 
decisions even of the United States Supreme Court under the last act are 
omitted, though still the ht decisions on important questions. Instances 
are Fox v. Gardner, 21 Wall. 475; Boese v. King, 108 U. S. 379; Dushane v. 
Beall, 161 U. S. 513. 
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It must be added that the author’s treatment of difficult questions of bank- 
ruptcy law is inadequate, and his opinions, when expressed on such questions, 
are not of great value. Ss. W. 


THe Law oF REAL PROPERTY and Other Interests in Land. By Herbert 
Thorndike Tiffany. St. Paul: Keefe-Davidson Co. 1903. 2 vols. pp. 
xxxiii, 1-828; xv, 82 1589. 8vo. 

It has been well said that “in the present state of legal learning, a chief need 
is for books on special topics, chosen with a view, not to their utility as the 
subjects of convenient manuals, but to their place and importance in the gen- 
eral system of law. When such books have been written, it will then, for the 
first time, become possible to treat fully the great departments of the law, or 
even to construct a pt ge juris.” GRAY, RULE AGAINST PERPS., preface. 
How much the writer of the foregoing’words has contributed through his own 
“books on special topics” to the possibility of treating fully one great depart- 
ment of the law, appears not only from Mr. Tiffany’s own acknowledgment, but 
upon even a slight examination of the work before us. 

Mr. Tiffany has produced a treatise upon the modern law of real property, 
but he has not neglected the earlier common law upon which the present system 
is based. To have omitted a consideration of the principles of that earlier law 
would have been to write a mere digest —and a very dry and unintelligible 
digest at that. On the other hand, the subject of the law of real peepert is 
so large that to examine and trace with minuteness its history and vsti Be 
ment would be far from serving the ends Mr. Tiffany has in view. Recent 
researches (especially the “ History” of Pollock and Maitland) give to the 
author of the present day great advantages not within the reach of those who 
wrote before the publication of these latter-day discoveries. Mr. Tiffany has 
thus been enabled to treat the historical side simply, briefly, and consistently. 
His desire “to present, in moderate compass, the principles which govern the 
various branches of the law of land,” and to produce a book which shall attract 
the student and also prove useful to the practising lawyer, seems to have been 
well accomplished. The student might wish that more space had been devoted 
to the discussion and weighing of opinions on contested questions, but this 
would be beyond the scope of the work. 

It is often said that case-books are useless as tools to others than students 
who have studied them in their law-school courses. This statement can no 
longer be considered true as regards Professor Gray’s Cases on Property and 
parts of Professor Ames’s Cases on Trusts. A glance at the foot-notes on 
almost any page of Mr. Tiffany’s book will show that the author has adopted 
the happy device of giving references to cases not only as they appear in the 
original reports, but also as they are reprinted in these case-books. Armed 
with Mr. Tiffany’s work and with a few case-books, one might well feel that he 
had a small library of original authorities at his command. 

The value of summaries and short statements of principles ents upon 
judicious selection and clearness and accuracy of expression. The student 
(and as a rule summaries are more useful to him than to the practitioner) 
will find the brief statements at the beginnings of chapters of much service 
in assisting him to a comprehensive view or review of the entire subject. 

J. I. W. 


A TREATISE ON Equity PLEADING AND PRACTICE, with Illustrative Forms 
and Precedents. By William Meade Fletcher, Professor of the Law of 
Equity Pleading and Practice in the Law School of Northwestern Univer- 
sity. St. Paul: Keefe-Davidson Company. 1902. pp. xxxv, 1368. 8vo. 

While the distinction between actions at law and suits in equity has been 
abolished in many of the states, in others the original forms of procedure, 
only slightly modified or simplified, are still in use, and in the federal courts 
throughout the country the English chancery system is in full force in all its 
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details. But in any jurisdiction, whatever the form of practice, there can be 
no clear understanding of the system of substantive equitable rights without an 
acquaintance with the system of forms and remedies by which these rights were 
‘laced during the period of their origin and development, and by which their 
character was to so large an extent determined. The standard writers upon 
this subject have devoted themselves quite exclusively to equity pleading, pay- 
ing little attention to that >ther closely allied topic, equity practice, which the 

resent author considers at length. Many of the recent works have been either 
ocal in their character or given up almost entirely to the procedure in the 
federal courts. There is thus a real opportunity for a general modern treatise 
of the scope of the present book. 

The author with considerable thoroughness and detail traces the entire 
course of proceedings in chancery, from the inception to the termination of 
the suit, according to the principles and procedure of the English chancery 
as they are administered in this country, uninfluenced by local modifications. 
Each stage of the several different phases that the suit may develop is carefully 
outlined, and illustrative forms or precedents are given at almost every step, 
though these forms are perhaps too commonly taken from local Illinois Fame 
to be of very general usefulness. The chapter on parties is worthy of special 
mention, by way of example, as a well-analyzed treatment of a difficult and 
rather complicated subject. In the later part of the book the writer gives 
considerable attention to the different forms of bills, both original and supple- 
mental, as they are classified from the point of ,view of procedure. Each 
different class of bills is treated in a separate chapter, and its essential char- 
acteristics are pointed out and distinguished. This part of the work appears 
to be of especial value. 

A thorough collection of American citations and an appendix, containin 
the Ordinances of Chancellor Bacon and the rules of practice for the United 
States courts of equity, complete the volume. In this book Professor Fletcher 
has given us a well-planned, well-written, and practical treatise which deals 


with a complicated and highly developed subject in an interesting and thought- 
ful manner. It ought to prove a helpful assistant in the preparation and 
prosecution of suits in chancery in any jurisdiction. _ W. H. H. 


THE ENCYCLOPEDIA OF EVIDENCE. Edited by Edgar W. Camp. Vol. I. 
Los Angeles: L. D. Powell Company. 1902. pp. 1020. 8vo. 

At this time when encyclopedias of general law have amply justified them- 
selves to the profession, it is interesting to note the appearance of the initial 
volume of an encyclopedia that is to confine itself to a single division of the 
law. The subject of Evidence, with which exclusively the new work is to deal, 
seems peculiarly deserving of this mode of treatment, since it extends so broadl 
into every field. The editor, Mr. Camp, has recognized the difficulty of han 
ling the subject as a thing by itself, and he has therefore classified his material 
under the topics of the substantive law, indicating under each topic the various 
points that might possibly have an evidential bearing onit. He states in his 
preface that he has endeavored to include all the law of evidence — using the 
term in its broadest sense — and to exclude everything that would not generally 
be discussed in connection with that subject. To realize this latter object has 
been necessarily a delicate and trying task, and the work promises on comple- 
tion to swell almost to the chy octane of an encyclopedia of general law. 
Many topics are included which bear but slightly on Evidence. For example, 
under each crime are stated not only the several elements that constitute the 
crime, but also the various justifications and other defenses. However, as the 
prime requisite in a work of this kind is completeness, the presence of some 
ae irrelevant matter may well be pardoned. 

Considering the purpose the work is designed to serve, it is wise that the 
editor has in general refrained from presenting original theories. Nor is it 
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much to be regretted that he has not ordinarily ventured any up nowoggeny of 
personal preference as between opposing views. But in some places in the 
volume there are manifest a defective analysis of subject-matter and an obscure 
arrangement of sub-topics, which must tend to impair the usefulness of the work 
for reference purposes. Thus true conflicts of authority are sometimes not 
clearly noted. For example, under the heading of Adverse Possession, no 
notice is taken of the conflict of authority on the question whether there is ad- 
verse possession when land is held by mistake. Instead there is merely a con- 
fusing attempt to distinguish cases which are in reality irreconcilable. See pp. 
695 and 696, citing French v. Pearce, 8 Conn. 439, and Grube v. Wells, 34 Lowa, 
148. Another fault of similar character is exemplified under the same topic. 
Reputation is treated in an apparently contradictory manner, first under “ Proof 
of Open and Adverse Use” and then as a separate heading, and yet the fact of 
this double treatment is not indicated in either place. 

Such minor defects, however, are much more than counterbalanced by many 
excellent features. The burden of proof is pointed out in all cases and all pre- 
sumptions are carefully stated. The citations represent almost all jurisdictions, 
and are supplemented by pregnant quotations from leading cases. References 
are given not only to the state reports, but also to the National Reporter System 
and to the American Reports and Decisions. The cross-references are full and 
clear. The encyclopedia will fill a unique position among the works on Evi- 
dence, and can hardly fail to meet with ready appreciation from lawyers. 


A TREATISE ON THE LAW OF BANKS AND BANKING. By John T. Morse, Jr. 
Fourth edition. By Frank Parsons. Boston: Little, Brown, and Company. 
1903. 2vols. pp. cv, 1-743; 744-1490. 8vo. 

Until the publication of the first edition of this work, in 1870, the law of 
banks and banking had not been developed beyond an unclassified mass of de- 
cisions. Mr. Morse’s book not only collected the cases and arranged them 
under appropriate headings, but met the practical needs of bankers as well as 
lawyers by a concise but adequate statement oF conge cage The work in each 
of its three previous editions has been regarded by the courts as the standard 
authority in its field. 

What development there has been in the law since the appearance of the 
third edition, in 1888, would not perhaps of itself warrant a further revision, 
especially as there are other later treatises. Nevertheless the fact that the 
editor has found it desirable to add as many new cases as were cited altogether 
in the original work, shows that the subject is even now by no means free from 
uncertainty and consequent litigation. The usefulness of the book has been 
further increased by the addition of citations to the National Reporter System, 
and by references to Minor’s recent treatise on the “Conflict of Laws.” The 
national banking acts since 1888 have also been added, together with such con- 
structions as the courts have placed upon them. In these additions must be 
found the chief value of the present revision. 

The text proper and the foot-notes remain unchanged, except for compara- 
tively slight additions amounting to eighty-four pages in all in a work of fifteen 
hundred. As in the earlier editions, an outline of each chapter at its begin- 
ning and a complete index of the entire work make the subject-matter readily 
accessible. 

It is perhaps a source of regret that in a work otherwise so complete the 
editor has not made a closer analysis of some doctrines which, while well 
established, are difficult to explain upon fundamental principles. The familiar 
rule, for instance, that a deposit by A in the name of B creates a debt from the 
bank to B, is dismissed with a bare statement, although, in jurisdictions where 
the sole beneficiary is not allowed to sue at law, B’s right of action seems hard 
to explain, unless perhaps on the ground that the entry on the books of the bank 
constitutes an obligation in the nature of a specialty. Where there is a serious 


BOOKS AND PERIODICALS. 537 


conflict of decision, however, the question at issue is very thoroughly treated, a 
good example of this being the discussion, covering twenty-five pages, of the 
responsibility of a bank for the laches of its correspondent bank. 


GERMANY’S CLAIMS UPON GERMAN-AMERICANS IN GERMANY. A Discus- 
sion of German Military and other Laws which may affect German-Ameri- 
cans temporarily in Germany, together with some Comment upon existin 
Treaties. By Edward W. S. Tingle, formerly United States Consul, 
Brunswick, Germany. Philadelphia: T. & J. W. Johnson & Co. 1903. 

XV, 121. I2mo. 

is small volume should prove of considerable practical value. No ques- 
tions arise more frequently or cause consuls of the United States greater trouble 
than those involving the rights, privileges, obligations, and liabilities of natural- 
ized American citizens who return to their native lands. Though such questions 
arise in all countries, and would therefore warrant the preparation of a general 
treatise on the subject, the author has done well to confine himself to the ques- 
tions that concern German-Americans. By so doing he has been able to give 
us a very handy pocket volume which both official and layman may conveniently 
and advantageously carry. At the same time he has omitted little necessary 
information ; for, generally speaking, the questions affecting German-Americans 
are typical, and certainly because of the strict provisions of German military 
law they present as many difficulties as are likely to be encountered anywhere. 

The plan of the book is good. The author first tells how American citizen- 
ship may be acquired; then, how far the German Empire recognizes such citi- 
zenship. After this he states the German military requirements and the effect 
they have on the position of a German-American who returns to the Empire. 
In Chapter VI. twelve possible cases in which difficulty may arise are put, 
and an excellent statement of the law applicable to those cases is added. The rest 
of the work tells what should be done by a German-American in preparation for 
and after his return to his native country; and also tells what consuls of the 
United States should do when called upon by naturalized citizens of the United 
States in difficulty. One chapter is devoted to a discussion of naturalization 
treaties, their interpretation and effect. 

Though the plan is a good one, the execution cannot be so highly praised. 
The same information is, in several instances, given in different places ; and suf- 
post emphasis is not gained by this repetition to compensate for the resulting 
confusion. 


A TREATISE ON THE LAW OF THE MEASURE OF DAMAGES FOR PERSONAL 

INJURIES, including Suggestions on Pleading, Evidence, and Province of 
. Court and Jury, Applicable to the Trial of this Class of Cases. By George 
* P. Voorheis. Norwalk, Ohio: The Laning Co. 1903. pp. Ixxxvi, 577. 


8vo. 

_ The tendency towards specialization in the preparation of modern text-books 
is well illustrated by this work, which is devoted, as the title indicates, to a 
single branch of the general subject of Damages, hitherto customarily treated 
as an entirety. The book will prove useful in so far as any treatise on a branch 
of the law which presents no very grave difficulties can have a field of useful- 
ness. Its most striking characteristic is its completeness. In fact, there are 
evidences of an effort on the author’s part to expand a rather narrow subject 
so as to fill a volume, the size of which is better adapted to a work of broader 
scope. So far as this has led to the discussion of questions bearing only col- 
laterally on the measure of damages, the result is an increase in the value of 
the book. Thus certain disputed rights of action —as, for example, for mere 
nervous shock and for mental anguish occasioned by delayed telegrams — are 
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considered at se in a helpful way. But the inclination to expand unduly 
the proportions of the book has led also to an extended and somewhat cumber- 
some method of treatment throughout. 

The citations are very full, — in some instances objectionably so. For 
example, almost two hundred cases are cited in support of the simple propo- 
sition that diminished earning capacity is a recognized element of damage. 
An apparently novel feature of the book which should be of service in work 
before the appellate courts is a long list of jury awards which have been sus- 
tained as reasonable in amount. 


A MANUAL OF MEDICAL JURISPRUDENCE, INSANITY, AND TOXICOLOGY. 
By Henry C. Chapman, Professor of Institutes of Medicine and Medical Juris- 
prudence in the Jefferson Medical College of Philadelphia. Third edition. 64 
illustrations, 4 plates in colors. Philadelphia, New York, London: W. B. Saun- 
ders & Company. 1903. pp. 329. 8vo. 


THE BLow FROM BEHIND, or Some Features of the Anti-Imperialistic 
Movement attending the War with Spain, together with a Consideration of our 
Philippine Policy. By Fred C. Chamberlin. Boston: Lee and Shepard. 1903. 
pp. xiii, 147. I2mo. 


A ConcisE TREATISE ON CONTRACTS, upon a New Plan. The Fundamen- 
tal Principles of the Subject introduced and briefly discussed. By William T. 
Hughes. Chicago: Callaghan and Company. 1903. pp. 608. 8vo. 


A Text-Book OF LEGAL MEDICINE AND ToxIcoLoGy. Edited by Fred- 
erick Peterson and Walter S. Haines. Philadelphia, New York and London : 
W. B. Saunders & Co. 1903. Intwovolumes. Vol. I. pp. 715. 8vo. 


ANALYTICAL TABLES OF THE LAW OF EVIDENCE for Use with Stephen’s 
Digest of the Law of Evidence. By George M. Dallas and Henry Wolf Biklé. 
Philadelphia: T. & J. W. Johnson & Co. 1903. pp. ix, 89. 8vo. 


COMPARATIVE SUMMARY AND INDEX OF LEGISLATION IN I902. New 
York State Library Bulletin 79. Edited by Robert H. Whitten. Albany: 
University of the State of New York. 1903. pp. 415-693. 8vo. 


CAsES ON Equity PLEADING AND PRACTICE. By Bradley M. Thompson, 
Professor of Law in the University of Michigan. Chicago: Callaghan & Co. 
1903. pp. ix, 326. 8vo. 


CASES ON CRIMINAL Law. By Jerome C. Knowlton, Professor of Law in 
the University of Michigan. Chicago: Callaghan & Co. 1902. pp. xi, 
397- 8vo. 


THE GENERAL PRINCIPLES OF THE LAW OF CONTRACT. By Louis L. 
Hammon. St. Paul: Keefe-Davidson Company. 1902. pp. xxx, 1233. 8vo. 


PROCEEDINGS OF THE NEBRASKA STATE BAR ASSOCIATION. Vol. I., 
1900-1902. Lincoln: Published by the Association. 1903. pp. 166. 8vo. 


